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M E M O R A N D A. 

1%55. — On the firkt caj of //."ii'-f Term, the foJlowbag Geni^raen, l^Tirs been 
appoi&ted II U Maje%ty'ft CouxHel. were called wnLin the bar: ^^'ilii^ni Burge. Daniel 
Waitf:6eld, lleDrjioli,i Sl^epherd, Cfarutc^^ier Temple, Walter Skiirow. Jc»lia Miller, 
C. ir Barber, George Spenoe. llKHiias Jo&hua Piatt, Fitzroy Kelly. Richard Torin 
Kfnderftler, Edward Jacob, and James Wigram, Esquires. 

On the same dav, the Honoarable Sir JfiUiam Elia* Tavmlon, Knt^ one of the 
Judge* of tills Court, died. He was succeeded by Jukm Tatfhr C./c^ic/^^. Esq.nre, 
Segeant at Law, who was afterwards knighted* 

Oo the 2'3d of April, Lord Lyndkmrti resigned the Great Seal, which was put in com- 
nrismoo. The Commissioners were, the Right Honourable Sir Charles ChUtopkfr 
Fq»ytf Sf aster of the Rolls ; the Right Honourable Sir Lancelot Shad;zelL Vice Chan- 
cellor of England ; and the Right Honourable Sir J. />. Bosanquetj Knt^ one of the 
Judges of the Court of Common Pleas. 

Daring Easier Term, the Right Honourable Sir £. B. Sugdemy Knt., resigned the 
oflKee of Lord Cliancellor of Ireland. He was succeeded by the Right Honourable 
fxM'd PUtnkeU, In the same Term, Sir F. Pollock, Knt., resigned the office of Attor- 
ney 'General, and lie was succeeded by Sir John Campbell, Knt. Sir Jl m. n\ Follctij Knt. 
at the same time resigned the office of Solicitor-General, and was succeeded by R. 
3/# lUfl/e, Es€|. one of His Majesty's Counsel, who was afterwards knighted. 

In the same Term Ba$il Montagu, Esq., Robert Alexander, Esq., and Thomas Starkie, 
K«q«i of Lincoln** Inn, having been appointed His Majesty's Counsel, were called 
within the ban 

1 830« — In the early part of Hilary Term, the Lords Commissioners resigned the 
Great Seal, and the Hight Honourable Sir C. C Pepys,Knt,, Master of the Rolls, was 
af^Mnted to the office of Lord High Chancellor, and was created a Peer, by the title 
of Haron Coltenliam, of Coltenham, in the county of Cambridge. 

Henry Bickenteth, Esq., one of His Majesty's Counsel, was also appointed Master 
of tlie Rolls, and was created a Peer, by the title of Baron Langdale, of Langdale, in 
the county of WestmorelamL 
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MICHAELMAS TERM, 1835. 591 

King'g Bench, 

Doe d. Spilsbury and an', v. Burdett and or*. ^^'^'^ 

EJECTMENT for estates in the several parishes of Etwall, Willingtm, \f^^^^*^,^^ 
ReptoTif and Barrow-upon- Trent , in the county of Derby ^ brought upon by* lut will and 
the several demises of Francis Ward Spilsbury and Lucas Ward Spilsbury^ ^'^"^"orM 
against Sir Francis Burdett, William Jones Burdett, Frances Burdett, William writing purportiof 
Horobin, John IVilscm, and Anthony Harding, A marriage settlement, dated Mture of 'ai^t 
the 4th and 5th December, 1787, was entered into on the marriage of William wiu and test»- 
Augustus Skynner with Lydia Henning Ward, by which a power of appoint-' ^dSciUr ^odiciu 
ment was given to Miss Ward, to be exercised by her will executed and thereto, to be by 
attested, as by the power required. By her will, dated 12th September, signed^eaied, 
1789, she assumed to exercise the power of appointment in favour of Mr. and pubiisi>ed in 
Skynner ; from whom, by divers conveyances, the several defendants claimed, and auested by 
The lessors of the plaintiff claimed under the ultimate limitations in the set- ^^'^.^J "f"* 

^ credible wit- 

tlement, on the ground that the power was not effectually exercised by the neases.** a wiU 
will. At the trial at the Lent assizes 1834 at Derby, before Tindal, C. J., 7*» »**»•• At 

J^ ^ » ' the commence- 

a verdict was found for the plaintiff, subject to the opinion of the Court on a ment was a decia- 

special case, which stated (amongst others) the following facts : — By the ["JJ?" uja^fshe* 

settlement, the estates were conveyed to the use and behoof of such person did publish and 

and persons, and for such estate and estates, upon such trusts, and to and for her uTtwUi and 

such ends, intents, and purposes, as she the said Lydia Henning JVard, whe- testament. At the 

tlier covert or sole, and notwithstanding her present intended or any future deciaraiionjr **' 

coverture, by her last will and testament in writing, or any writing pur- proceeded, « in 

porting to be, or in the nature of her last will and testament, or by any i have set my 

codicil or codicils thereto, to be by her signed, sealed, and published in the ^^ "^ '•*y* 

presence of and attested by three or more credible witnesses, should give, name and seal, and 

devise, direct, limit, or appoint ; and for want of such gift, devise, direction, *^®.'' /*** TI^Jj** 

limitation, or appointment, and as to such part or parts thereof, whereof names of three 

there should be no such gift, devise, direction, limitation, or appointment, S»w*^at the 

then over. wui was a good 

Lydia Henning Skynner died on the 30th September, 1789, in the lifetime potJer?though** 

of her husband William Augustus Skynner, leaving no child or children her it was objected 

surviving. She left at her death an instrument in writing, purporting to be tion ought in 

lier last will and testament, dated 12th September, 1789, of which the follow- terms to have ex- 

^ . .. • pressed that the 

mg IS a fac simile copy : — will was executed 

** I, Lydia Henning Skynner, wife of William Augustus Skynner, Esq., of *° ^\ presence of 
Gould Green, in the parish of Hillingdon, in the county of Middlesex, do 
publish and declare this to be my last will and testament. 

'* I appoint my beloved husband, JVilliam Augustus Skynner, my executor, 
and my beloved mother, Lydia Ward, executrix with him. I give to my 
beloved mother, Lydia Ward, for her natural life, the rents, issues, and 
profits of the messuage, farm, closes, lands, and hereditaments at Etwall, 
Tnyford, and Stenson, in the county of Derby, and after her death to go to 
my beloved husband, William Augustus Skynner, his heirs, executors, admi- 
nistrators, and assigns, absolutely for ever. 

" I give to my beloved cousins hereinafter mentioned, after the decease of 
the said William Augustus Skynner, to be paid out of the two thousand two 
hundred pounds New South Sea Annuities, now standing in trust in the 
names of Lucas Spilsbury, Esq., of Bawtry, in the county of York, Joseph 
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King's Bench, Amphlett^ Esq., of Dudley, in the county of Leicester ; the Rev. Charles 
Egerton, Clerk, Rector of IVashington, in the county and diocese of Durham ; 
and John Hollingttorth, of Threadneedle Street, London, Esq. : that is to say, 
1000/. New South Sea Annuities, to be equally divided among the five 
children of Nicolas Martyn, Esq , of Watford, in the county of Herts. The 
other thousand to be divided between the four children of the Rev. Barnard 
Fowler, of Wormley, in the county of Herts ; and die 200/. to be divided, 
share and share alike, between the four children of John Hollingworth^ 
banker, Threadneedle Street, London. 

" And as to all the rest and residue of my estates, real and personal, what- 
soever and wheresoever, or of what nature, kind, or quaUty the same may 
be or consist of at the time of my decease^ and entitled to hereafter, and not 
hereinbefore disposed of, 

" I give, devise, and bequeath the same, and every part and parcel thereof, 
unto my beloved husband, William Augustus Skynner, Esq., his heirs, exe- 
cutors, administrators, and assigns, absolutely for ever ; and hereby revoking 
all former wills and codicils, 

*' I declare this only to be my last will and testament. 

'* In witness whereof I have to this my last will and testament, contained 
in one sheet, set my hand and seal, the i2th day of September, in the year of 
our Lord one thousand seven hundred and eighty-nine. 

" Witness, Charles Ball, 

Elizabeth Ball, ** Lydia Henning Skynner." (l. s.) 

Ann Ball." 

Ann Ball, one of the three witnesses, is still alive, and was not examined 
at the trial. 

At the death of the said Lydia Henning Skynner, her uncle, Benjamin 
Ward, was her heir at law. 

On the 18th November, 1789, a bill in Chancery was filed by the said 
William Augustus Skynner, (executor and devisee of his late wife,) and Lydia 
Ward, (her mother, and also executrix of and devisee named in her said will,) 
against the said Benjamin Ward and the trustees under the said settlement 
of the 4th and 5 th December, 1787, praying to be at liberty to examine the 
witnesses to the said will, in order that their testimony might be perpetuated 
and preserved. 

On the 2d March, 1 790, the said Benjamin Ward put in his answer to the 
said bill, referring the plaintiffs to such proof of the due execution and 
attestation of the said will as they should be able to make ; and in case it 
should appear not to be so executed and attested, claiming as heir at law. 

On the 26th March, 1790, the depositions of Charles Ball and Elizabeth 
Ball, as to the execution of the said will, were filed in the said suit, and 
were, on the 20th February, 1834, ordered by the Vice-Chancellor to be 
published on a bill of revivor. Those depositions contain, amongst other 
things, that the witnesses examined were severally subscribing witnesses to 
the execution of the said will of the said Lydia Henning Skynner, and that 
they did severally see her sign, seal, publish, and declare the same as and 
for her last will and testament; and that each of them, the said Charles 
Ball, and Elizabeth Ball, and Ann Ball, were then also present, and were 
the subscribing witnesses thereto. No final order or decree was made in 
that suit. 
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One of the questions to be argued was, whether the instrument bearing date King*i Bench, 
the 12th September, 1789, and appearing to be executed as above is ex- 
pressed, was a due execution of the power, applicable to the estates sought 
to be recovered by the ejectment, and contained in the marriage settlement 
of LycUa Henning Skynner, ^ 

Preston (with whom were Balguy, Adams, Seijt., N, R. Clarke, and 
Daniel,) for the plaintiff. — ^The power requires the instrument to be ** signed, 
sealed, and published in the presence of and attested by three or more 
credible witnesses." All these facts cannot be inferred, nor can they be 
taken on the statement of the testatrix herself. In Stanhope v. Keir (a) it 
was held, that where a power was to be executed by a will signed and pub- 
lished in the presence of and attested by three witnesses, a will concluding 
with this declaration ** this is my last will and testament," and expressed to 
be signed by the testatrix in the presence of the three attesting witnesses, 
was not a good appointment, because the publication was not attested. In 
Moodie v. Reid (b), the same principle was adopted by the Court of Common 
Pleas ; and Gibbs, C. J. expressly said there, that it is established ** that the 
witnesses must attest every thing that is necessary for the execution of the 
power." That case had previously been before the Court of Chancery, and 
is reported under the same name (c). The Vice-Chancellor said, " In the 
argument in this case two questions have arisen ; first, whether the power is 
well executed; secondly, whether, if the execution is defective, it can be 
relieved against in equity?" He then expressed his opinion, that if the 
power was not well executed, a Court of Equity could not relieve, and he 
sent the first question for the decision of the Court of Common Pleas. In 
that Court it was decided in the manner already stated. In Doe d. Hotch- 
kiss V. Pierce (d) it was held, that a defective attestation of the execution of 
a power cannot be supplied by parol evidence of the attesting witness given 
on a trial ; and, with regard to the attestation in that case, the Court held it 
to be defective. The power there was a power to appoint by deed or 
writing under the donee's hand and seal, and attested by two or more 
credible witnesses. It was held to be ill pursued by a will apparently under 
the testator's hand and seal, which seal an attesting witness believed was . 
affixed before execution and attestation; because the attestation did not 
notice the sealing as well as the signing. In Doe d. Mansfield v. Peach {e), 
the rule laid down in th^ cases already cited was carried to its full extent. 
The power there was to be executed in the presence of, and to be attested 
by two witnesses. The parties, by deed, signed, sealed, and delivered by 
them in the presence of two witnesses, made an appointment ; but the attes- 
tation indorsed on the deed, and subscribed by the witnesses, only specified 
that it was sealed and delivered in their presence, but not that it was signed. 
The Court held, that this was not a due attestation as required by the power ; 
and that a subsequent attestation by the witnesses, after the death of one of 
the appointors, certifying that the deed was signed as well as sealed and 
delivered in their presence, did not cure the defect in the original attestation. 
Lord Ellenborough in that case said (/), " It seems to us, that to make a due 



(a) 2 Sim. & Stu. 37. 
(6) 7 Taunt. 355. 
(e) 1 Madd. 516. 



(d) 6 Taunt. 402. 

(c) 2 Maule & Selw. 576. 

(/) Id. 581. 
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execution of the power, there must be a making of an instrument with all 
the forms required by the power, and tliat there must be an attestation of its 
execution with all those forms." In the case of Wright v. Wakeford (a) it 
was held, that a power to trustees, with the consent of the cestui que trusts, 
testified by writing under their hands and seals, attested by two or more 
credible witnesses, is not well pursued, if the attestation merely says sealed 
and delivered in the presence of the two witnesses ; and a sufficient attesta- 
tion added many years afterwards will not supply the defect. That case 
had been argued in Chancery before Lord Eldon (b), who sent it to the 
Common Pleas. In McQueen v. Farquhar (c), the deed purported to be 
signed, sealed, and executed in the presence of the witness ; and, therefore, 
though the attestation applied only to the sealing and delivery, the signature 
was presumed. In Wright v. Barlow (<f ), a power to be executed under the 
hand and seal of a party, attested by two or more credible witnesses, was 
held not to be well executed by a deed signed, sealed, and delivered in the 
presence of two witnesses, but on which the attestation indorsed merely was 
*' sealed and delivered** in their presence. The Court will not look to the 
body of the instrument, but to the form of the attestation, to see whether the 
power which relates to that attestation has been complied with. Presump- 
tion ought in all cases like the present to be carefully excluded. As to the 
point on the depositions : if any one of the witnesses is living, which is the 
fact here, that witness must be called ; and the depositions of the dead wit- 
nesses cannot be used till the living witness has been examined. The evi- 
dence might be sufficient under the Statute of Frauds, but under the terms 
of this power it is not sufficient. 



The Solicitor-General (Sir W, Follett) for the defendant, John, Wilson. — 
The question is, whether this instrument is a valid execution of the power. 
The objection taken is, that on the face of the instrument the only expression 
used is " witness," and then come the three names. The argument is, that 
the attestation ought to have stated it to have been signed, sealed, declared, 
and published in the presence of the witnesses. It is not necessary that the 
parties should state more than that they were witnesses to it. All the cases 
cited are distinguishable from the present, and the Court will not be inclined to 
extend the doctrine against the justice of the case. In all the cases cited 
the attestation shows itself to be imperfect. Another distinction is, that this 
instrument, on the face of it, appears to possess all the requisites demanded 
by the power. The witnesses who put their names to it must be presumed 
to have attested all the formalities. It is also proved by the testimony of 
the witnesses, that the will was signed, sealed, and published in their 
presence. That this is the proper view of the execution of a power, the 
Court may see by reference to the Statute of Frauds. It is required by that 
statute, that " the devise of land must be in writing, signed by the party so 
devising the same, and be attested and subscribed in the presence of the 
said devisor by three or four credible witnesses." Ellis v. Smith (e) shows, 
that the signature of the testator in the presence of the witnesses is not 
always necessary. In that case the will was subscribed by three witnesses, 
before whom the testator declared it to be his will, but did not sign it; and 



(a) 4 Taunt. 213. 
{h) 17 Ves.jun. 464. 
(r) U Ves.jur, 467. 



(d) 3 Maule & Selw. 512. 

(e) 1 Ves. jun. 11. 
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it was held that such declaration was sufficient. Hands v. James (a) carried King's Bench. 
the matter still further, for there it was a question whether, merely upon cir- 
cumstances, without any positive proof, it should be lefl to the jury to 
determine whether the witnesses to a will (being all dead) set their names in 
the presence of the testator, and the Court held, that it could properly be 
left to the jury. In Croft v. Parvlett^b), the Court of King's Bench recog- 
nized, and acted upon the rule in Hands v. James; and that too, although 
the signing in the devisor's presence was not mentioned in the attestation. 
In Brice v. Smith (c), it was distinctly held, that on an attestation of a will 
of lands, it need not be stated that the witnesses subscribed their names in 
the presence of the testator. In Westheech v. Kennedy (d) it was laid down, 
that on proving the execution of a will, actual signature by the devisor, in 
the presence of the three subscribing witnesses, is not required, if he declares 
it to be his last will and testament in their presence. This being the 
current of cases on the Statute of Frauds, the question then comes to the 
particular power in this case. There ought to be no distinction between the 
two classes of cases (e). The decision of the Court of Common Pleas in 
Wright V. Wakeford, upon which Lord Eldon acted without one word of 
comment, though with the dissent of the Lord Chief Justice, is the whole 
ground on which the other side proceeds. In the two cases of Doe d. 
Mansfield v. Peach, and Wright v. Barlow, the Court proceeded expressly 
upon the authority of Wright v. Wakeford, They were both cases in which 
the attestation expressed that the witnesses had seen one or two of the three 
required acts performed. That raised the argument expressio unius est 
exclusio alterius, which does not exist in this case. The case of Stanhope v. 
Keir was decided by the same judge who decided Buller v. Burt{f). It 



(a) Comyns' Rep. 631. 
(6) 2Stra. 1109. 

(c) Willes Rep. 1. 

(d) I Ves. &c Beam. 362. 

(c) Sugd. Vend. & Purch. 243. 

(/) A MS. report of this case, furnished 
by a learned counsel at the equity bar, was 
used. It was as follows : — Mrs. Louisa Smith, 
a married woman, was by settlement em- 
powered to dispose of certain personal pro- 
perty, by any deed sealed and delivered in 
the presence of and attested by two wit- 
nesses. She made a disposition of part 
of that property in favour of the defend- 
ant, Burt, The instrument concluded 
with the following words : — ** Signed and 
sealed at Cotton aforesaid, this 13th day of 
September, and in the year of our Lord 1813, 
by L. Smith, (l. s.) Witness, John H. Burt, 
Hannah Binvles,'* 

The plaintiffs, by their bill, alleged that 
the instrument had never been delivered, 
and that even if it had been delivered, it was 
not a due execution of the power. 

The defendant Burt, who claimed under 
the appointment, swore that he believed that 
the instrument had been delivered by Mrs. 
Smith to his father, J. H. Burt, among whose 
papers it had been found. 

The only question argued at the hearing 
was, whether the instrument was a due exe- 
cution of the power. 



Mr. Rose and Mr. Lynch for the plaintiffs. — 
It is now settled that the witnesses must 
attest every thing which is necessary for the 
due execution of the power ; Wright v. Wake- 
ford, (17 V^es. 454, 4 Taunt. 213) ; Doe v. 
Pierce, (6 Taunt. 402) ; Doe v. Peach, (2 
M. & S. 676) ; Wright v. Barlow, (3 M. 
&c 8. 512,) 54 Geo. 3, c. 168. In the present 
case those requisites are sealing and deli- 
vering, and as the delivery is not men- 
tioned either in the attestation, or the body of 
the deed, it is impossible to pretend that 
there is any attestation of the aelivery. In 
Moodie v. Keid, (1 Mad. 516, and 7 Taunt. 
355,) a power which was to be executed by 
will, signed and published in the presence of 
and attested by two witnesses, was held to 
be not well executed by a will which con- 
cluded with these words : " Signed by roe, 
&c.," and was attested thus : *' Witnesses, 
A. B, and C. DJ' The same rule was fol- 
lowed in iStan hope v.Kier, (2 Sim. &Stu.37.) 
In those two cases the attestation was deemed 
not sufficient, because it did not extend to the 
publication; and, for a like reason, it must 
be bad here, because it does not extend tQ tb^ 

delivery. 

« 

Mr. Tmlove and Mr, Flather for the de- 
fendant, Burt, — In goodie v. Reid the de- 
cision proceeded on the ground that a will 
as such dijd not require publication ; ant^ 
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was' there said, that if the witnesses put their names to an instrument after 
the word *' witness," and the instrument appeared on the face of it to be 
well executed, that would be sufficient. The distinction between that case 
and Stanhope v. Keir is, that the Vice-Chancellor in the latter case said, that 
he could not assume that that which was right was done ; but in the former 
he went a step further, and said that the Court could not hear witnesses to 
prove it. Moodie v. Reid turned on the effect of the word " published," 
and there was no statement either in the will or the attestation that it was 
published. There is a statement in this case tliat all the formalities were 
complied with^ and it follows as a presumption of law^ that these parties did 
ivitness the sealing, delivery, and publication. The first point contended 
for by the defendants in this case is, that it is not necessary in any case 
whatever that the parties required to attest an instrument should do more 
than put something upon the instrument amounting to a declaration that 
they should be able to identify it afterwards. That was formerly the rule 
laid down in cases arising on the Statute of Frauds, and ought to have been 
in all other cases which aflerwards arose on wills and powers. But if the 
Court adopts any of the cases referred to on the other side, then a distinction 
arises on the ground of a defective form of attestation. If the declaration in 
the deed is sufficient, and the word '* witness" only is used, then the last 
decision of the Master of the Rolls shows that it will be sufficient. 



Sir /. Campbell for the defendants Sir Francis Burdett, William Jones 
Burdett, and Frances Burdett, — Where there is a general attestation, the wit- 
nesses must be supposed to attest all the acts that the testator says he has 
done. Doe d. Mansfield v. Peach proceeded on the maxim, that the ex- 
pression of one thing is the exclusion of another, and is therefore inapplicable 
to the present case. In Moodie v. Reid there was no general attestation. 
In Stanhope v. Keir it was general, but the instrument itself omitted the 
statement of one particular requisite, so that if the Court should say that the 
attestation in this case is bad, it will be carrying the rule further than it has 
ever been carried before. In If^ard v. Swift (a), a power of appointment was 
given to be executed by M, 5., by her will duly executed, and published 



therefore that a general attestation could not 
be considered to include a phraseology which 
the nature of the instrument did not make 
essential. But an instrument purporting to 
be a deed is not a deed unless it be deliveied; 
and if general words of attestation be an- 
nexed to it, they must be deemed to attest 
a circumstance which is essential to its ex- 
istence as a deed. In Wright v. Wakeford, 
and the other cases of that class, the attes- 
tation specified the facts which were attested, 
namely, sealing and delivering, but omitted 
to specify signing. They furnish a rule, 
therefore, only where the memorandum of 
attestation specifies the precise act which the 
witnesses attest, and they have no application 
to attestations in which the names of the 
witnesses are merely preceded by '* witness," 
" witnessed," *• attested," or some similar 
phrase. 

The Master of the Rolls.—The attestation 
of the witnesses being considered as a part of 



the appointment, it follows that where the 
word *' witness" without more is used in 
the attestation, it affirms that all has been 
done in the presence of the witnesses which is 
stated in the body of the deed. Here, in the 
body of the deed, it is stated to be signed 
and sealed, but it is not stated to have been 
delivered ; and as the general word ** wit- 
ness" can affirm no more than the deed 
states, there is in this case no attestation of 
that essential part of what is required for the 
due exercise of the power — the delivery of 
the deed. The power, therefore, is not well 
executed 

The case of Moodie v. Reid» (1 Mad. 516,) 
is in principle a complete authority for this 
decision ; the difference in circumstances be- 
tween the two cases is only that there the 
word ** published'* was omitted in the body 
of the deed, and here the omission is of the 
word ** delivered." 

(o) 2 Tyr. 122 j S. C. I Cromp. & Mees. 
171. 
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under her hand and seal, in the presence of and attested by three or more King*s Bench, 
witnesses. The will concluded and was attested in this form : ** In witness 
whereof I have set my hand and seal this 5th day of August, 1801, in the 
presence of the under-written Mary Swift, (l. s.) ;" and then there followed 
the attestation, " Signed, sealed, and delivered, this 5th day oi August, 1801, 
as the last will and testament of the said testatrix, M, S,, who, in her 
presence^ and in the presence of each other, have put our names as wit- 
nesses thereof;" then followed the names of the witnesses. The Court of 
Exchequer held that the power was well executed. That case was decided 
on the same principle as Buller v. Burt, and it must be taken as an authority 
governing the present case. 

Waddington for the defendant Anthony Harding, — It must be contended 
on the other side, that a general attestation is no attestation at all, for the 
word *' witness" cannot apply to any one thing, if it does not apply to all of 
them. Reference may be made to the instrument, and if it is, then there is 
enough to satisfy the Court that the power in the present instance has been 
well executed. In Sugden on Powers (a), in reference to attestations of this 
sort, it is said, that if in the memorandum the witness merely uses the ex- 
pression " witnessed,** " attested," or the like, he is not precluded by this 
general attestation from proving that he witnessed all the facts which are 
necessary. 

G. T. White for the defendant William Horobin. — The depositions were 
properly admissible in evidence. They were taken in a suit to perpetuate 
testimony. In Williams v. Williams (b), depositions taken in an old suit to 
perpetuate testimony, where the plaintiff and defendant were privies, were 
held receivable in evidence in an action to which the same plaintiff and 
defendant were parties. In Ward v. Swift, Lord Lyndhurst's only difficulty 
appears to have arisen from the evident omission of some words before the 
words " who in her presence and in the presence of each other." There is 
no such difficulty here, and the principle of that case is decisive in favour of 
the defendants in the present. 

Preston was heard in reply. 

Lord Denman^ C. J. in this term (November 25th) gave judgment. — 
The marriage settlement in this case, entered into on the marriage of William 
Augustus Skynner, directed, that after the death of Lydia Henning Ward, the 
estates should go to the use and behoof of such persons as she, whether 
covert or sole, by her last will and testament in writing, or by any codicil 
thereto, by her signed, sealed, and published, in the presence of three or 
more credible witnesses, should appoint. On the 12th September, 1789, 
Lydia Henning Skynner made a will. The defendants claim under that will, 
saying, that it is a good execution of the power. The lessors of the plaintiff 
say that it was not duly executed so as to be an execution of the power, and 
therefore claim under the subsequent limitations contained in the marriage 
settlement. Whether this will was or was not duly executed under the 



(ffl) Page 247. 



(6) 4 Mauls & Selw. 497. 
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Khg't Beuek. directioDS of the power reserved to Mrs. Shpmer, is the point wbicb we 
^^^j^J have DOW to consider. At the b^inning of the will she dedares ** this** to 
Doe dem. \^ \^^ ^ ]jist i^ll and testament," and at the end of the instrument she nses 
^^ the same expression, and then says, *' In witness whereof, I have hereunto 

BuBonr. set my hand and sea], on the day therein mentioned ;" and then follow her 
signature and her seal. On the £ice of the instrument she is stated to have 
published the instrument, and at the end of it she declares the instrument to 
be her last will and testament, and puts her hand and seal to that declaration. 
On the £ice of the instrument, therefore, it is a will signed and sealed by 
herself, and published by her with the attestations affixed. It appears by 
the depositions of the witnesses, that it was regularly signed, sealed, and 
published by Mrs. Skynner as her will, in the presence of the witnesses. As 
the power requires that the instrument should be signed, sealed, and pub- 
lished in the presence of and attested by three or more witnesses, it has been 
contended, that the mere fact of signing, sealing, and publishii^, will not 
support the execution of the power. The lessors of the plaintiff say, that 
the attestation ought to have expressed that it was executed in the presence 
of the witnesses ; and that, not having done so, it is a void execution of the 
power. The defendants say, that whatever may be required as to sealii^ 
and publishing, that this being a general attestation, it is perfectly sufficient; 
and as the statement that it was so signed, sealed, and published, is made in 
the will, it must be taken that all these three things have been regularly 
done. But to this it is answered, that three ingredients are required to make 
one complete substantive execution, and that though the statement in the 
will, and the execution, taken together, might do so, yet that this statement 
cannot be applied to each part of the required execution, and so the exe- 
cution must be rejected. As to decided cases on the subject, there are none 
exactly ad idem; but it is said, that the principles laid down in some of 
them, roust be held to apply to the present. The case most relied on is that 
of Wright V. Wakeford, in which a power to sell, " testi6ed by writing under 
their hands and seals, attested by two or more credible witnesses,*' was held 
not to be well pursued, when the attestation was only sealed and delivered in 
the presence of the two witnesses. Lord Chief Jusu'ce Mansfield thought in 
that case^ *' that the attestation must be understood to apply to the signing 
as well as to the sealing and delivering ;*' but the other judges of the Court 
were of opinion that the signing of the parties was not implied in the words 
used in the attestation. The principle there laid down was afterwards 
adopted in Doe d. Mansfield v. Peachj and in Wright v. Barlow. The 
present casi^ however, differs from these, for the attestation is in general 
terms, and so does not fall within the principle of the rule expressio unius est 
exclusio alterius. Before the case of Wright v. Barlow was decided, an 
Act (a) was passed, which had, it is true, only a retrospective effect ; but 
whichy as it seems to me, must be considered as declaratory of the principle 
which ought to operate. There is another class of cases where the attestation 
is in general terms like the present. Moodie v. Reid is a case of this descrip- 
tion, in which, under a power similar to the present, the words used in the 
appointment were " these my last bequeaths, signed by me this 4th February, 
\\i\2,S,M. Witness, B. H. and /. //." The power was there held not to be 

(a) 54 Ceo, 3, c. 168. 
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well executed, but, from the language of the Lord Chief Justice, it seems King*s Bench. 
that it was so held, upon the ground that there was no attestation whatever 
such as the power required ; but that, if there had .been, it would have been 
in that general form sufficient. Taking the whole of that case together, it 
does not lead to any clear conclusion applicable to this case. The next case 
is that of Stanhope v. iTeiV, where the words were " this is my last will and 
testament," and it was expressed to be signed in the presence of three attesting 
witnesses. On the argument for the bill, it was insisted that the appoint- 
ment was not duly made by the will, and Moodie v. Reid was relied on ; 
but for the plea^ it was insisted that the declaration with which the will con- 
cluded, was in effect a publication as well as a signing, and that the wit- 
nesses, by adding their names to this declaration, attested both facts. The 
Vice- Chancellor, in giving judgment, said, that the argument for the defend- 
ants supposed the witnesses to be acquainted with the contents of the will ; 
but that he could not assume more from that attestation than that they saw 
Mrs. Keir sign the instrument. Whether we agree or not with the Vice- 
Chancellor in his conclusion in that case, we must observe, that there was a 
statement by the testatrix herself that the will was signed by her. Sir John 
Leach — the same judge — decided a case of Buller v. Burtf where Louisa 
Smith, a married woman, having a power to dispose of her personal property, 
executed an instrument in favour of the defendant, and concluded it with the 

following words : " Signed and sealed at , this 1 3th day of Septemher^ 

1813, by Louisa Smith;'' then was the place of the seal, and then followed the 
word " witness" and the names of the witnesses, John H, Burt and Hannah 
Bowles. It was said for the other party, that there was no delivery in that 
case, or if a delivery, that there was not a due execution of the power. The 
defendant swore that Mrs. Smith had delivered it. The question was^ whe- 
ther that was a due execution of the power or not. The Master of the 
Rolls said, that when the word '* witness*' without more is used in the attes- 
tation, it affirms all that has been done in the presence of the witnesses, 
which is stated in the body of the instrument ; but that there was no state- 
ment in the body of the deed that there was a delivery, and that it must 
therefore be considered as not to have been delivered ; and he took up the 
observation made by the Court in Moodie v. Reid. In that case, therefore, 
the general fornv of the attestation was not sufficient for the execution of the 
power ; but the reason given for its not being so was sufficient to explain the 
difficulty, and we fully acquiesce in that reason. The last case on this 
subject is that of Ward v. Smith, in which the main question seems to have 
been, whether there was a publication of the will. That caA was much 
relied on for the defendants, but we do not find that it operates further than 
to show that precise words may be insufficient where the use of more general 
words would be good. Here such words were used. The will, on the face 
of it, has all the requisites demanded by the power. We are of opinion, 
with the Master of the Rolls in Buller v. Burt, that all the requisites being 
stated to be complied with in the body of the instrument, the form of the 
instrument itself shows that there has been a good execution of the power. 
Besides, the attestation, which is evidence of the signing and of the pub- 
lication, depositions were taken of the circumstances, but at the trial 
they were objected to, and were not received. It was afterwards said, 
that the objection was immaterial, for that the will being afterwards put in. 
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appeared to be above thirty years old, and therefore proved itsdf. But 
then, when the will is put in, it must appear to have been well executed 
according to the power : and as we are of opinion that aU the requisites of 
the power were complied with, we think it sufficiently executed ; and the 
instrument becomes an instrument which proves itself as much as any other 
instrument of that age would do. Something was said in the argument of 
the requisites of the Statute of Frauds. There is no doubt that the attesta- 
tion in the present form would sufficiently satisfy the Statute. All that the 
Statute requires is, that the testator should sign the will, and that it should 
be witnessed by a certain number of witnesses. If it is signed and wit- 
nessed, the witnessing is an attestation of the signature. But as in this case 
more is required, we think that more ought to have been done than would 
be sufficient to satisfy the Statute of Frauds. More has been done, and we 
think it sufficient. The special case contained other matters, on which we 
do not think it necessary to give any opinion. 



Judgment for the defendants. 



The King v. Justices of Cambridgeshire. 



1. The fioding 
that a way is no. 
necessary upon 
the view of the 
jittticesy b soflK- 
cientl J stated in 
an order made 
voder the 55 G«o, 
3, c. GBy s. Sf for 
stopping up the 
way in these 



J^ULE for a certiorari to remove an order of sessions confirming an order 
of justices at special sessions, for stopping up a highway. It appeared 
that H. /. Adeane^ Esq., a magistrate of Cambridgeshire, was possessed of 
a considerable quantity of land, and that a public way had passed through 
a part of his estate. In the year 1825 he set out a new way, and after 
the lapse of six months after the new way was so set out, — the old way 
not being used by the public, — he stopped it up. An order of justices at spe- 
tma»:-we,8cc., cial sessions (a) was made on 11th September, 1834, by three justices, for 
fooo4!&^° ^*^ stopping up the old way, as being useless and unnecessary. On appeal the 

sessions confirmed the order. Several objections were taken to the order. 
First, that the terms of the order did not sufficiently express that the order 



8. The view 
must be taken by 
the justices con- 
corrently at the 
time of making 
the order. 

S. Botitbno 
objection that at 
the view no way 
in fact existed, it 



pation of Henry Jchn Adeane, Esq., until it 
enters, &c., is useless and unnecessary ; do 
hereby oider the same to^ stopped up and 
discontinued, and the land and soil thereof 
to be sold by the surveyors of the highways 
of the said parish of Babrahatn, to the said 
Henry John Adeane, whose lands adjoin there- 
to, if he shall be willing to purchase the same, 
if not, to some other person or persons, /w the 
full value thereof. Given under our hands, &c. 



(a) The order was in the following form. 

— We, &c., assembled at a Special Sessions, 

having upon view found that a certain part 

of a Common, and ancient King's Highway, 

called the Wahlen-touy, leading from the 
bavinf been pre- township of Fulhnrnt in the said county, to- 
▼ioasly stopped wards and unto the parish of Pampersford, in 
op by the owner the said coun^^situate, lying, and being in 
of the adjoining ttg parish of Babraham, in the said county, 
'*"h^*'*"*"* ***** containing, &c., and commencing, &c., and 
* 4 u^^' ffi- leading trough a plantation, in the occu- 

cieot if such an 

order only contains the words " for the full value thereof" at the end, without having them as well after 
the direction to sell to the owner of the adjoioiug land, if he shall be willing to purchase, as in the schedule 
Ko. 18, in the 13 Geo, 3, c. 78. 

6. It is no objection that the order does not contain any certificate of the sale, or direction for the ap. 
plication of the purchase money, that requisition of the 13 Geo. 3, being repealed by the 55 Geo. 3. 

6t It is no objection that, at the time of the order, the owner of the adjoining land, to whom the sale is to 
b« made if he is willing, is himself the surveyor. 

7* The jastkcs have jurisdiction to stop up an unnecessary way, if there be a right of way, although 
there be no actual way. 

8* Omnv, whether, on a motion for a certiorari to bring up an order of Sessions confirming an order of 
justlcet fbr stopping op a way, the Ck)urt can entertain objections to the order which are not apparent on 
the fact of It, though Uie object be to shew a want of jurisdiction. 
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was made on a view had at the time by the magistrates making it: secondly, King's Bench. 
that the direction to sell it for full value, did not clearly point out Mr. ^^-v^^ 
Adeane as a person, who, if he became the purchaser^ must give full value "^^^ ^*^° 
for it; but only applied to the sale to other persons, in case.he was not willing jhe Justices of 
to become a purchaser : thirdly, that there was no certificate of the sale of Cambrxoob- 
the old highway, and of the application of the money arising from such sale : •hi«»» 
fourthly, that it was shown upon affidavit, that the magistrates, not being 
justices of the county, had no jurisdiction to make the order : fifthly, that it 
was also shown that Mr. Adeane, who was the purchaser of the old road, was 
himself the surveyor at the time. It was also objected that the order was in 
fact for a diversion, though it purported to be for stopping up a way as 
unnecessary ; and that as the way had at the time no existence in fact, it 
could not be stopped up. 

Sir W. Follett and Byles showed cause on the part of the justices. — The 
Court will not remove an order of this sort, unless there is some error appa- 
rent on the face of it ; there is no such error here. The order is a good order, 
it is framed according to the directions in the 55 Geo. 3, c. 68, s. 2. By 
that statute it is provided, '* that when it shall appear upon the view of any 
two or more of the said justices of the peace, that any public highway, &c., 
is unnecessary, it shall and may be lawful by the order of such justices, or 
any two of them, to stop up, and to sell and dispose of such unnecessary 
highway, &c. by such means, and subject to such exceptions and conditions, 
in all respects, as in the said recited act, (namely, the 13 Geo. 3, c. 78,) is 
mentioned in regard to highways to be widened and diverted." By the Sta- 
tute thus referred to, it is provided (s. 19,) that a party aggrieved by such 
order for stopping up an old road, may appeal to the Sessions, " which Court 
of Quarter Sessions are thereby respectively authorized and empowered to 
hear and finally determine such appeal, and if no such appeal be made, or, 
being made, such order and proceedings shall be confirmed by the said Court, 
the proceedings thereupon shall be binding and conclusive on all persons 
whomsoever." The 17th section providing for the sale of the soil of the old 
highway, directs " that the land and soil thereof shall be sold by the said 
surveyors, with the approbation of the said justices, to some person or per- 
sons whose lands adjoin thereto, if he, she, or they shall be willing to 
purchase the same, if not, to some other person or persons, for the full value 
thereof." The order made in this case has fulfilled the requisites stated in 
these Acts. The 55 Geo. 3 is the Act on which this order to stop up is made. 
The forms of proceeding by this latter Statute must be framed according to 
those in the IS Geo. 3. It therefore becomes necessary to look to the con- 
struction put by the Court upon the provisions of that Act, with reference to 
the Act for diverting and widening. In Rex v. The Justices of Worcester- 
shire (a)t it was held that an order declaring that the ** justices having upon 
view found, or it having appeared to them," was bad for uncertainty. That 
objection cannot be made here ; the order distinctly states, in the very words 
of the Act, that it was made upon view. [Lord DenmaUj C. J. — We have no 
difficulty upon that point.] With respect then to the other objection, namely, 
that the words " full value " only apply to the latter part of the sentence. 

(a) 8 Bam. & Cress. 254. 
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Kino's Bench, The words of the order are in this respect an exact copy of the words of the 

>^v^' 13 Geo. 3; but the words in the order are not repeated twice on the same 

The Kino subject, as in the Schedule to that Act. The meaning, however, is obvious — 

The Justices of '^® owner of the adjoining land, if he becomes a purchaser, must, like any 

Cambridge- other person, pay the full value for the land. There are other objections 

8HiB£. upon the affidavits, but they merely relate to the conduct of the parties, all 

which was fully considered at the sessions ; these objections cannot now be 

discussed. 

B. Andrews for Mr. Adeane, was heard on these latter objections alone. 

Sir F. Pollock, Kelly, and Starkie, contrd. — The language used in the 
order, "having upon view found," is quite consistent with the fact of the 
justices having viewed the road separately, or at a former period of time. 
The Act requires that the view should be taken by the justices jointly, and 
at the time when the order is made. The language of the Statute ought to 
have been precisely followed. The omission of the words " for the full 
value thereof," after the direction to sell to Mr. Adeane, is material. Those 
words are in the Schedule of the Statute ; and by the terms of the Act, the 
form in the Schedule is to be adopted. Davison v. Gill (a) is in point. 
The certificate of sale, and application of the purchase money, is expressly 
referred to by No. 19 of the Schedule of the 13 Geo, 3. There can be no 
objection to its being shown on affidavit^ that the magistrates had no juris- 
diction to make the order^ and therefore that the order is void. In Rex v. 
Standard Hill (6), it was held on an appointment of two justices, of over- 
seers of the poor, that the Court would go into the question on affidavit, 
whether the place for which the appointment was made was a township or 
vill. So in Rex v. Great Marlow (c), it was determined, that affidavits may 
be read in support of objections, of the want of jurisdiction, against the 
appointments of magistrates, which upon the face of them appear to be good. 
If these objections are gone into, then it is shown that the justices were not 
magistrates of the county, and therefore had no jurisdiction to make the 
order. It also thence appears, that Mr. Adeane was himself the surveyor 
at the time the sale to him took place. The principle adopted in equity, that 
a trustee cannot sell to himself, applies here. The other objections are 
also fatal to this order. 

Lord Denman, C. J, — This is an application for a certiorari to remove 
an order of Sessions, by which an order of justices at Special Sessions, for 
stopping up a highway, was confirmed. Several objections are made to the 
form of the order ; and it is said also that it is void, because the justices 
had not full jurisdiction. The first objection is, that the order does not 
state, upon whose view the way was found to be unnecessary ; as the expres- 
sion " having upon view found," does not necessarily imply that it was upon 
the magistrates own view ; nor does it show that the view was taken by the 
magistrates concurrently. I should think, in point of law, that the latter 
objection is well founded, if the construction contended for is the proper one 
to be put upon the order. No view is sufficient to give jurisdiction to 

(a) 1 East, 64. (6) 4 Maule & Selw. 378. (r) 2 East, 244. 
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the justices, unless it be a joint view; and the finding must be the result of King*i Bench. 

that joint act on the part of the justices. It must, however, be presumed, v^v%/ 

that in making this order the justices acted in concert together. As to the The Kino 

matter to be found : although the jurisdiction is given by the 55 Geo. 3, c. The Justices of 

68, — which is applicable to the stopping up of ways as useless — yet the form Cambridos- 

which has been followed, is precisely that which is given in the 13 Geo» 3, c. iHiRK. 

78; the language used, "having upon view found," being that used in 

the Schedule to the latter Act. The legislature has therefore authorised that 

form of expression ; and we must hold it to be sufficient. The second 

objection is, that the words, "for the full value thereof," are not twice 

inserted ; as well in that part of the order, which requires the land to be 

sold to the owner of the adjoining land, as at the conclusion of the order. 

The enacting part, s. 17, of the 13 Geo. 3, c. 78, which requires the land to 

be sold by the surveyor, requires merely that it shall be sold to " some 

person or persons whose lands adjoin thereto, if he, she, or they shall be 

willing to purchase the same ; if not, to some other person or persons, for 

the full value thereof." The form in the Schedule, No. 1 8, certainly has 

the words " for the full value thereof" twice. The language is ** the land 

and soil thereof, to be sold by the said surveyor to , whose land 

adjoins thereto, if he shall be willing to purchase the same, for the full value 
thereof, if not, to some other person or persons, for the full value thereof." 
I must own, however, that the objection is not entitled to any weight ; 
because I think the words used in the Schedule cannot be understood in 
any other way than as fixed by the enacting part of the Statute. Then fol- 
lows the objection, that there is no certificate of the approbation of the sale 
by the justices. Upon looking at the 55 Geo. 3, c. 68, s. 2, it appears that 
such part of the 13 Geo. 3, c. 78, s.l7, as requires the certificate, is repealed: 
for the money is to be paid to the surveyor, to be applied to the general 
purpose of repairing the highways. On the face of the order there is 
therefore no good objection. It is however contended, that the party is at 
liberty to show, upon affidavit, facts which tend to prove that the magistrates 
had no jurisdiction, by showing, that at the time of the alleged view, circum- 
stances existed which totally prevented the exercise of any judgment. It is 
said, that as the way was then already in fact stopped up, the justices could 
not come to a conclusion that it was unnecessary. I do not, however, think 
that there is any thing in that argument ; a mere right to the use of a passage 
will give jurisdiction to the justices, as well as an existing way. The way in 
which the road became useless cannot be material. There is nothing there- 
fore in this objection ; nor do I see any thing in the objection, that Mr. 
Adeane was himself the surveyor at the time the order was made. If there 
had been any suggestion of fraud, it might have been otherwise. I therefore 
think that the order is good, both upon the face of it, and upon the facts 
which have been disclosed by the affidavits. 

Patteson, J. — I entirely concur. The order appears to have been drawn 
up from the two forms in the Schedule to 13 Geo. 3, c. 68, Nos. 16 and 18. 
In No. 16, the form is " having upon view found." It is objected, that the 
order does not show that the road was found to be unnecessary upon a 
view had by the justices concurrently, or upon a view had by themselves at 
all. No doubt the Statute requires a personal view of two or more justices 
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King*s Bench, viewing it together ; and the legislature says, the form in which such view 
>^^^^ shall he stated in the order shall he " having upon view found ;" this we are 
The Kino hound to helieve means " having upon our own joint view found*' according 
The Justices of ^^ ^® directions of the section. Then it is objected that the words " for the 
Cambridge* full value thereoP' should have been inserted after the direction to sell to 
sHiRB. ^^^ Adeane^ if he was willing. In the clause of the Act the words occur 
only at the end, as in the order, and manifestly apply to the whole of that 
which precedes. But in the Schedule the words occur twice, and it is argued 
that the form in the Schedule should be closely pursued. This, however, is 
clear, that the words in the clause and the Schedule are intended to be ad 
idem. It is true that by the 69th section it is enacted, that the forms given 
in the Schedule shall be used, but the same section provides that no advantage 
shall be taken of a defect of form. Then, objections arising out of the facts 
in the affidavits are stated. I protest against its being understood as laid down, 
that we can on any occasion look into extrinsic matter upon affidavit upon a 
rule for a certiorari to remove an order of Sessions into this Court. I give 
no opinion upon the point. The general rule certainly is, that where any 
thing is brought up by certiorari, no objection can be taken which does not 
arise upon the face of it. Here, the objections which have been taken, 
might have been brought before the Quarter Sessions. However, supposing 
there were not such a rule, and that we could look into the affidavits as it 
has been contended, I can see no valid objections to this order. The road 
had been in fact stopped up for several years. I dare say, that when the 
magistrates went to view, they could not see the actual road in length and 
breadth, but th^y may, at all events, have seen the line and direction. The 
magistrates saying that they had viewed, is sufficient. If the road existed in 
point of law, that is enough. As to the fact that Mr. Adeane was the sur- 
veyor at the time, that appears to me to afford no ground of objection, in the 
total absence of fraud. Even if fraud did exist, I think it would be matter 
for the Sessions, and not for the consideration of this Court. It was also 
objected, that nothing is said in the order as to the application of the money 
to be paid for the soil of the highway. In the Forms Nos. 16 and 18, 
nothing is said about the application of the money, but a form of a certificate 
to be written underneath the order is given. The certificate is done away 
with by that part of the 55 Geo. 3, c. 68, s. 2, which directs that the money 
to be paid for the soil of the unnecessary road, shall be applied to the 
general fund for the repairs of the highways in the parish. 

Williams, J. — The most important question is, as to how far we can on 
affidavits go into the question, whether there was a total absence of juris- 
diction. On this point, however, I give no opinion. Here, it is not made 
out that the magistrates were wholly without jurisdiction. The road may, 
at the time of the view, have been converted into arable land, but still it 
remained sufficiently a road to found a jurisdiction in the magistrates to stop 
it up. The case of Welch v. Na^h (a) unquestionably leaves it open to parties 
to question the jurisdiction in an action, but it goes no further. Objections 
are made to this order as arising upon the face of it, and the first objection is, 
as to the words " having upon view found.*' We must read these expres- 
sions in the ordinary way. We must not make a violent construction in favour 
of the order, nor must we force it into nonsense. It must be taken to mean. 
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that the finding was upon the joint view of the justices who make the order. King*» Bench. 
Another objection is, that the words " for the full value thereof* are not *i^v^ 
repeated. Upon this I agree with the rest of the Court. ^® Kr»a 

The Justices of 
Coleridge, J. — I am of the same opinion. It is most important that this Cam brioov- 

Court, which is to restrain inferior Courts in their proceedings, should be 
most cautious in exercising its powers, except in cases where it sees that 
those proceedings are contrary to law and justice, and except where the law 
has clearly defined that an appeal to this Court should lie. It is right too, 
that inferior Courts should know, that when their decision upon the subject- 
matter before them is to be final and conclusive, this Court will not interfere 
without some good ground being clearly made out. The order in this case 
may be considered as subject to three objections ; first, that there was a 
deficiency in the evidence on which it was founded ; secondly, that it tended 
to inconvenience and injustice; and, thirdly, that it was made without juris- 
diction in the justices. If the order was likely to produce inconvenience and 
injustice, the legislature has provided a remedy for that evil, in an appeal to the 
Quarter Sessions, and the decision of that Court is final. If the order has 
been made without jurisdiction in the magistrates making it, it is unne- 
cessary for this Court to interfere to quash it, for he who asks that it may be 
quashed, may contest its validity in an action of trespass ; and if his ob- 
jection be well founded, the order will go for nothing, and nobody's interests 
will be affected by it. That is a point of law about which there can be no 
doubt. So that without laying down any broad rule upon orders which have 
been made by magistrates under highway acts, it is sufficient to say, that . 
from any such order there may always be an appeal ; and then, though such 
order may be confirmed, it will be good for nothing if it is made without 
jurisdiction in those who make it. This Court is then relieved from the 
necessity of looking at the objections of inconvenience that may be supposed 
to arise under such an order. I say nothing of the weight of these objec- 
tions in the present case. I must observe this, that the more strong are 
the objections on the ground of inconvenience, the more strong must be the 
reason that those objections should be examined into at the Court of Quarter 
Sessions. That Court, we must presume, will act justly, and not allow the 
magistrates to exceed their jurisdiction ; for if they do, the order made by 
them will be but a nullity. This brings me to the other class of these objec- 
tions. The first is, that the order purports to be made on view without more; 
and the other is the omission of the words " full value" in the contingent direc- 
tions as to the sale of the soil of the highway to the owner of the adjoining 
land. The words are " we having upon view found." What do they mean? 
Does not the expression imply knowledge ? There is a distinction between 
what is done upon view, and what is done upon evidence. The Statute, in 
requiring the magistrates to make their order upon view, means, that they 
are to proceed upon their own view taken at the time ; and we cannot, in my 
opinion, give any other meaning to these words, than that the magistrates 
here, have upon their own view, found certain facts to be as stated by them 
in the recital of the order. I come then to the observations made with 
respect to the words ** full value." The objection founded upon the use of 
those words has been put in more than one way. The legislature, in the 
very section giving the power of sale, has used those words only once. Can 
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Kmg't Bemek, we then say that the omission of them in one part of the sentence is material ; 

v^v^ and that, placed as they are at the end of that sentence, they do not override 

The KiHo the whole sentence ? They must do so in order to effect the object of the 

Tbe Justices of action into which they are introduced. It would be productive of the most 

Cambridos- inconvenient consequences to adopt any other construction of the sentence ; 

SHIRS. ^^^^ -^ seems to me, that no other can fairly be given to it. There are one 

or two other objections less important in their nature. The first is, that 

there is no date given as to the time of payment. That was not a necessary 

part of the order, for the money was to go, under the former statute, to the 

owner of the land ; but, under the 55 Geo. 3, it is to go into the hands of 

the person who is to make the sale, — namely, the surveyor ; part of whose 

duty it is to obtain payment ; and the direction to obtain payment was 

therefore in such a case quite unnecessary. With regard to there being no 

certificate of sale, the thing speaks for itself. There could be no certificate. 

Tbe sale must follow the order— they could not be concurrent acts : and if 

you bring the order here, and thus prevent the sale, how is it possible that 

there should be any certificate of sale? I am therefore of opinion, that the 

objections made to this order have not been supported, and that the rule for 

the certiorari must be discharged. 

Rule discharged with costs. 



Holmes v. Mentze. 

1. Thesheriff f HIS was a rule obtained by the Sheriff under the Interpleader Act. The 
Stt^ieiT*™" plaintiff obtained a judgment against the defendant, who was a wine- 
on a claim made merchant carrying on business under the firm of Z. Mentze & Co. On 17 th 
uncfeTf^!Xf February, 1835, the plaintiff issued a/, fa. on the judgment, and the Sheriff 
in respect of an took the stock in trade of the defendant. On 18th February , 1835, a person 
ner,'even*tbo^ir ^^mcd Johti Heap camc in and claimed the goods, and served the following 
the claimant noticc ou the plaintiff, and on the sheriff: — " I hereby give you notice, that 

states that on the I, ., j i . i j «» • o • i . /» 

balance of ac- ^11 ttic goods, Chattels, and enects m, &c.^ seized by you, or some or one oi 
nelSiV fa*i"^ y^"' ^y virtue of or under colour of a writ of execution, issued against the 
debtedtohim,and goods and chattels of L. Afentze, of Manchester y wine and spirit merchant, 
h^*Iio"Tu bTne- ^^^ '^® property of the partnership concern subsisting between me and 
ficuiiy interested. L. Mentze, and carried on under the firm of L. Mentze & Co. : and that 
such a ci^*' the ^' Mentze hath not any property, part, or share in the said goods, chattels, 
execttiion ere- and effects, but is, on tbe contrary, considerably indebted to me on the 
either to admit balance of accounts of the copartnership, and I am alone beneficially entitled 
or deny the part- to and interested in all the soods, chattels, property, and effects of the said 

nership,the , . , , , « . \ \ /» , . , • i 

Court enlarged partnership : and 1 therefore require you and every of you forthwith to with- 

tSm?n"**thi'^t ^^^^ ^^^^ *"^ ^"*' ^^® possession of the premises, and to deliver up to me 
until the sheriflF the quict possession thereof, without any injury or damage to the same: 
was indemnified. ^^^^ '^^ default of your SO doing, I shall commence against you respectively 

such actions, suits, and other proceedings as I may be advised. Dated, &c.'* 
It appeared on the affidavits, that Heap had become a dormant partner with 
the defendant in April, 1831, and that on the annual accounts, — balanced on 
the 30th June, 1834, — the defendant was indebted to the partnership in 
2557 L, and that the debt had been subsequently increased. Knowles, in 
Easter term, obtained the rule nisi on behalf of the Sheriff, and now 
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The Attorney-General and Montagu Chambers showed cause on the part King* Bench, 
of the plaintiff. — It is clear that this case is not within the Interpleader Act. v^/^i/ 
Where there is merely an equitable claim, the Court will not interfere under Hoi.mm • 
that Act; Sturges v. Claude (a). The Sheriff has a right to take the goods^ Mentci. 
and to sell the interest of the defendant ; and the purchaser must be at the 
peril of the purchase, and must settle the account with Heap, the solvent 
partner; Parker v. Pistor(h), Chapman v. Koops (c). There is no issue 
which the Court could direct in this case which could affect the Sheriff*. He 
is not in peril, and has only to put up the goods to sale, and let any person 
purchase them at his peril. The duty of the Sheriff is clearly pointed out 
in the I & 2 Wm, 4, c. 58, s. 6 ; and he will not expose himself to any action 
in pursuing it. There is, therefore, no pretence for this rule. 

Sir jF. Pollock and Tomlinson appeared for Heap, to prevent his being 
barred under this rule, and relied on Harvey v. Crickett {d ). 

Sir W, Follett and Knowles in support of the rule. — The right of the 
SheriflTto seize the goods is not denied, but he is not compelled, under cir- 
cumstances like the present, to sell them. He does not know whether to 
sell the goods as the property of the partnership, or of the defendant. This 
case is precisely the same as that of a ease of lien upon goods, in which case 
the Court will interfere ; Cotter v. Bank of England (e), [^Coleridge, J. — 
Does your affidavit show that after you received the notice you had any 
communication with the plaintiff?] The affidavit is in the form required by 
the Statute. [Coleridge, J. — Should you not show what is the nature of the 
danger which the Sheriff is in?] It is sufficient to show that there arc 
opposing claims to the property. Heap claims the whole of the goods, and 
appears here to-day to support his claim. [^Patteson, J. — What is the danger 
which the Sheriff incurs ? He may give notice of the claim of partnership, 
and there may not be any purchaser.] That very circumstance justifies this 
application to the Court. If there was no dispute as to the property, the 
Sheriff might sell, but there is a bond fide dispute, and the Sheriff ought not 
to be called on to decide between the parties. After receiving notice, the 
Sheriff is clearly bound to act upon the knowledge which that notice gives 
him, of the existence of a claim to the goods on the part of a third person. 
That brings the case clearly within the Interpleader Act. The Sheriff can- 
not possibly sell a partnership interest ; he cannot make himself a tenant in 
common with the other partner; Burton v. Green {/), If the execution 
creditor requires the Sheriff to sell the goods at all events, he should give 
an indenmity. 

Lord Dehman, C. J. — This is a case in which the Sheriff is called on by 
the execution creditor to sell goods which a person, who says that he is a 
partner with the defendant, claims as belonging to the partnership. He 
requires the Sheriff not to sell the goods, as well on that ground, as because 
the defendant is indebted to him, the partner, in a greater amount than the 



(a) 1 Dotrl. P. C. 505. (e) 3 Moore U .Scott, 180 ; S. C.2 Dowl. 

(6) 3 Bos. & Pull. 288. P. C. 728. 

e) 3 Boft. & PalL 289. (f)2 Car. & Payne, 306. 

d) 5 Manle & Selw. 336. 
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King*i Bench, value of tbe goods. That chrcumstance does Dot change the duty of the 
Sheriff. He is bound to sell such interest as the defendant, the debtor, has. 
Under the old law, the Sheriff must seize the goods, and would become a 
tenant in common with the partner. If he seizes the goods, and offers to sell 
them, suggesting, at the same time, that another person has an interest in 
them as a partner, and any one should offer to purchase them, he must do 
his best to ascertain what is the real interest of the debtor in them. There 
is not any one here who can be called an adverse claimant. My brother 
Coleridge says, that the course in the Court of Common Pleas is, to require 
the Sheriff to show that there are adverse claims, and that some commu- 
nication has been made with the adverse creditor, respecting the nature 
of his claim. Then it is suggested, that as the execution creditor has 
required the Sheriff, since this claim was made, to sell the goods, he should 
indemnify the Sheriff; and we think that, supposing that he does insist on 
the Sheriff selling these goods as the goods of the defendant, and denies that 
they are partnership property, he should indemnify the Sheriff against the 
claim of Heap, 



Patteson^ J. — There is no difRculty in the case. If it is conceded that 
these are partnership goods, then the old law applies ; but if it is not so 
conceded, then the Sheriff is between two fires. If he treats them as the 
individual property of the debtor, he is liable for selling the goods of the 
partner : and if he does not sell, the execution creditor may come upon him 
for a false return ; so that he ought to have time to return (he writ, unless 
one of the parties claiming will indemnify him. But this rule itself must be 
discharged. The affidavits should however be filed. 

Rule discharged. 

JCnowksy on a subsequent day (November 16th), referring to the former 
application in this case, obtained a rule nisi on behalf of the Sheriff for a 
rule to enlarge the time for making the return to the writ. The affidavits 
showed that the plaintiff had ruled the Sheriff to return the writ, and on an 
application by the Sheriff to know whether he meant to admit that Heap 
was a partner or not, he refused to give any answer. 

The Attorney-General and Montagu Chambers showed cause. —In Parker 
V, Pistor (a), the Court of Common Pleas refused an application like the 
present; and in Chapman v. Koop${h\ the Court. refused to allow it to be 
referred to the Master to inquire what was the defendant's interest in the 
effects seized, observing, that ** the Court had no right to restrain the plain- 
tiff from taking advantage of the execution which he had issued.** 

Pattesok, J. (c). — We have not the least difficulty about this case. It is 
said that the Court will not interfere in thjs summary manner, unless there is 
misconduct on the part of the execution creditor. Here, we think that there 
has been misconduct on his part : he has misconducted himself with respect 
to this Court, for when on a former occasion there was an application made 



(a) 3 Bos. & Pul, 288. 
(fe) Id. 289. 
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under the Interpleader Act, the execution creditor said, that he did not Kivg*s Bench, 
dispute the partnership, and on that ground we discharged the rule. Now »-^v^^ 
he comes to demand that the Sheriff shall sell the goods as the individual Holmes 
property of this person; he does not ask that the Sheriff may sell the debtor's Mektzb. 
share of the goods, but that he may sell the goods without reference to the 
question of partnership. The execution creditor has therefore been guilty 
of great misconduct towards the Court, and upon that ground the Court will 
interfere. If the question was, whether these were partnership goods or 
not, the Court would grant an issue ; but as the execution creditor has here 
disclaimed disputing the partnership, we think that he is bound by that dis- 
claimer, and we will interfere for the protection of the parties. 

Per Curiam, Rule absolute. 



Baylis V. Hayward. 

Ij^CIRE FACIAS on a judgment in assumpsit, recovered by the plaintiff i. in a proceed- 
against the defendant, for the sum of 561. \0s. The declaration stated a o"ifa jud^mentl"' 
sci.fa.f tested on the 3d November, 1834, returnable on the 12th November, ^f'^'^'^lf^l^^' 
with a return of nihil and non est inventus, and then an alias sci. fa., return- plaintiff must 
able on the 20th November. Pleas : First, nuL tiel. record ;— secondly, that JJI^^^hc b^k-^ 
the plaintiff, before and on the 20th December, 1831, and from thence continu- ruptcy happened 
ally until the issuing of the commission thereinafter mentioned, was a printer, Jha\" he defendant 
&c., that he became and was a bankrupt, and that thereupon aflerwards, to had nooppor- 
wit, on the 3d January, 1832, a commission of bankruptcy was duly awarded, Jh" fit to the °* 
&c., and issued against the plaintiff, and he was duly declared a bankrupt, original action. 
Averment : that aflerwards, and after the commencement of the 1 & 2 ffln, leftjt uncertoin^ 
4, and before the issuing of the writ of sci. fa., and before the com- whether the bank- 

ni T» * t •/. . i«r.ir ruptcy happened 

mencement ot the proceedmgs m the set. fa., to wit, on the 16th January, subsequently to 
1832, certain persons, named Charles Martyr, Christopher Magnay, and Peter ^j^J^J"***^ ^"^ 
Harris Abbott, were duly chosen and appointed assigness of the estate, &c. special demurrer, 
of the plaintiff; and thereby all the estate, &c. of the plaintiff became vested, be^pi^ld toT" 
and are now vested in the assignees, &c. tnrefmdason a 

Replication to the first plea, alleging a record. i^Kv.' «» 

Special demurrer to the said last plea : for that it is not in or by the said pifaded to the 
plea stated with sufficient certainty, what was the nature of the causes of **"*'*°* 
action, for and in respect of which the said judgment was so recovered as 
aforesaid ; whether they were for a debt, or for liquidated or unliquidated 
damages, or what else in particular ; and also for that it is not stated with 
sufficient certainty whether the said judgment, so recovered as afore- 
said, was before or after the plaintiff so became bankrupt as aforesaid. 
That it must be presumed and taken as the fact, that the said causes of action 
were not for debt, or for liquidated damages, but were for unliquidated 
damages ; and also that the plaintiff became a bankrupt, as aforesaid, after 
the said judgment was so recovered as aforesaid ; and that being so, and 
the plea not stating that the plaintifTs aforesaid assignees interposed, or 
claimed the benefit to be derived from the said causes of action, or the 
said damages so recovered as aforesaid, or any part thereof, such plea is 
insufHcient ; and also for that the said plea does not state or show that the 
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King*s Bench, ^i^ assignees have made any claim whatsoever to the said damages so reco- 
vered as aforesaid ; and also for that it is a maxim in law, that no defence 
can be pleaded which existed anterior to the recovery of the judgment. 
Nevertheless the said plea sets up such a defence, the said Charles Martyr^ 
Christopher Magnay, and Peter Harris Abbott^ having, as will appear from 
the said plea, become such assignees as aforesaid long before the recovery 
of the said judgment, and before the verdict was given and obtained in the 
said action ; and also for that the said plea sets up matter in pais against 
the said record, and is in other respects insufficient, &c. Joinder in de- 
murrer. 



Alexander, in support of the demurrer. — The question in substance is, 
whether a cause of action, accruing within three days of the bankruptcy, can 
be taken advantage of by the assignees. That which could be pleaded in bar 
of the action, cannot be pleaded in bar of the scire facias on the judgment ; 
Cooke V. Jones (a). The bankruptcy of the plaintiff should have been pleaded 
puis darrein continuance. If that had been done, it might have been in bar 
of the action, but not having been so pleaded, it cannot be pleaded now. 
It is not shown whether the demand was for debt, or liquidated or unli- 
quidated damages ; it must therefore be presumed to have been for 
unliquidated damages. The intendment with respect to a plea is most 
strong against the pleader, who is bound to exclude from his pleadings any 
reasonable doubt ; Com. Dig. (h). If therefore the nature of the action is 
not shown with sufficient certainty on the face of the pleading, it is bad. 
The action here might have been for the recovery of unliquidated damages 
in contract, which would pass to the assignees ; Wright v. Fairfield (c) ; or 
for unliquidated damages for a personal tort, the right to sue for which could 
not have passed to the assignees ; — the nature of the claim ought to have been 
shown with certainty. Again, it is not stated with sufficient certainty whether 
the damages were recovered before or after the bankruptcy. If not reco- 
vered till afler the bankruptcy, the answer to this scire facias must be founded 
on an interference by the assignees. That interference ought to have been 
distinctly shown ; Drayton v. Dale (d). 

Mansely contrd. — If the cause of action is complete at the time of the bank- 
ruptcy, it must go to the assignees. It was so here. The Court gave 
judgment for the plaintiff in the original action. The damages were some- 
thing additional, which he obtained by that judgment^ and they could not be 
made the subject of a plea in bar to the original action. The damages 
clearly pass to the assignees ; yet here the plaintiff claims them as his own. 
The judgment here was after the bankruptcy. [Cole^'idge, J. — But it is not 
so stated in your plea.] No, but it clearly was so. In Kinnear v. Tarrant (e), 
it is said by Lord Ellenborough, that the plea of bankruptcy is a legal bar 
which the Court cannot set aside ; and the opinion of Lord Mansfield, in a 
case there stated, is cited to the same effect. It is clear that the proceeding 
by sci. fa. is an action. The defendant may plead to it, as to any other 
action, payment or any other answer. Here the plea is, that the right of 



(a) Per Lord Mansfield, Cowp. 728; 2 
Wms. Saund. 72, t. 
(6) Pleader, (E 6.) 



(c) 2Barn.& Adol. 727. 
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action claimed by the plaintiff, was legally vested in other persons, and that JTin^*! Bneh, 
it became so vested by the plaintifTs bankruptcy. While the bankruptcy v^s/^ 
continues, the plaintiff cannot claim any beneficial interest arising from that Baylm 
right. The right to recover at law has passed to the assignees, and therefore Hay ward. 
the plaintiff is not entitled now to have the scL fa. The damages in the ori- 
ginal action were a part of his personal estate, and as such vested in his 
assignees. 

Alexander, in reply. — The case of Kinnear v. Tarrant is not in point ; — 

that was a set, fa, on a recognizance of bail, where there having been a scL 

fa. and an alias scLfa,, a bankruptcy had occurred between the two : and the 

question there was, whether the bankruptcy might then be pleaded. The 

circumstances there were not at all like the present. 

Patteson, J. (a) — This is a proceeding upon a icire facias^ brought by 
a person who has recovered a judgment in an action of assumpsit. The 
defendant has pleaded in substance, that the plaintiff became bankrupt, 
but be does not state when. The plea begins by saying, that on a certain 
day, to wit, on &c., — the day is immaterial, of course, — he became and was a 
bankrupt ; but it is not averred whether this was before or after the parti- 
cular time of the judgment. It is alleged, that from the 20th December^ 1831, 
to the time of the commission issuing, the plaintiff was a trader, but in the 
latter part of the plea it is said, that " afterwards and before the issuing of 
the writ of ^ci. fa,, and the commencement of the proceedings in sci, fa», to 
wit, on the 16th January , 1832, the plaintiff then and there continuing a 
bankrupt, the commission being in full force and effect ;** — assignees were 
appointed, and that all the estate and effects of the plaintiff, and all the 
causes of action, arising before the bankruptcy, vested in the persons so 
appointed. But still it does not appear but that this bankruptcy was before 
action brought, and still more, it does not appear but that it was before judg- 
ment given, so that the defendant might before have had the opportunity of 
pleading this very bankruptcy to the original action. Now there is no rule 
clearer, than that you cannot plead to a sci, fa, on a judgment, that which 
might have been pleaded in defence of the original action. I have looked 
into the authorities to see how this point has been raised ; — as far as those 
stated in the note to Wiiliams^s Saunders {h) go, it appears in every one of 
them affirmatively, that the defendant could have pleaded the matter before. 
In this case it does not appear to be so ; but as the defendant has not pleaded 
that plea, unless the fact be that he had not an opportunity before of plead- 
ing it, it is incumbent on him to state the time when the judgment was 
obtained, that we might see whether he had or not. If he had stated, that 
after the judgment the plaintiff had become bankrupt, we should have seen 
that he could not have had an opportunity of making that defence at an earlier 
period. It seems to me that the cause of demurrer, which is here specially 
stated, that it is not averred with sufficient certainty when the judgment was 
recovered, is a good cause of demurrer. I do not know whether it would or 
not be a good cause of general demurrer, but it is certainly good upon special 
demurrer. 

(a) Lord Denman, C. J. was absent. (h) \ Wras. Saund. 72, t. 
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Williams^ J. — I am of the same opinion. If the bankruptcy did occur 
before the judgment, there was an opportunity of pleading it in defence, and 
it should have been pleaded ; — the cases are numerous to that effect. Here 
the matter is left in uncertainty. 

Coleridge, J. — I concur with the rest of the Court, on this short ground, 
— the plaintiff has sued upon a cause of action, has got a judgment, and must 
prima facie be presumed entitled to the fruits of that judgment ; yet he is 
now sought to be deprived of that which clearly appears to be his right, by 
the defendant's plea, that the plaintiff has become a bankrupt, and that all 
his rights have become vested in his assignees. That may or may not be a 
defence, according to the time when the bankruptcy happened. That time 
should have been distinctly shown. He who alleges a state of things to 
take away a right from another party, is bound to make the case perfectly 
dear, and is not at liberty to state things which may be consistent with one 
issue or another, but must state distinctly what is his right. 

Patteson, J. — In the case in 15 East, it appears negatively that the party 
could not have pleaded before, for it is a set, fa. on a recognizance of bail. 

Judgment for plaintiff. 



A warrantor at- 
tomej was given, 
subject to an 
agreement that 
judgment was not 
to be entered up 
and execution 
issued until a 
certain time, un- 
less in the mean- 
time the defend- 
ant became banlt- 
mpt or insolvent: 
^Held, tliat tlie 
word ** insolvent** 
could not be re- 
strained to taking 
the benefit of tlie 
Insolvent Debtors* 
Act, but that tlie 
plaintiff mifl^ht 
proceed on the 
warrant of at- 
torney, on the de- 
fendant being in 
such a situation as 
to owe more than 
be had assets to 
pay with. 



BiDDLECOMBE V. BoND. 

'pHE defendant, on 6th December, 1834, gave a warrant of attorney to the 
plaintiff to secure the sum of 1 70/. By the defeasance, it was agreed 
between the plaintiff and the defendant, that no judgment should be entered 
up, or execution issue, unless, or until default should be made in payment of 
the said sum of 170/. by three several instalments of 56/. 13^. 4c/. each, 
payable respectively on three several days agreed upon. On 30th March, 
1835, a short time before the first instalment became due, an agreement was 
entered into, by which an extension of time was given. The agreement was 
to the following effect : — 

" Memorandum of agreement entered into the thirtieth day of March, 
one thousand eight hundred and thirty-five, between William Biddle- 
combe, of Southampton, draper, of the one part, and Thomas Bond, of 
Southampton, hatter, of the other part. Whereas Thomas Bond has by his 
warrant of attorney secured unto IVilliam Biddlecombe the sum of one 
hundred and seventy pounds, payable by three equal instalments, the first 
whereof becomes payable on the sixth day of April next. It is hereby 
agreed between the said parties, that, in consideration of thirty pounds, to be 
paid by the said Tliomas Bond, in pursuance of his acceptance for that 
amount, at three months' date from this day, and of his hereby agreeing to 
pay the farther sum of twenty-six pounds on or before the twenty-ninth day 
of September next, and the remainder of the debt by instalments o^ various 
small sums, according to his ability, so that the whole shall be discharged 
with interest on or before the first day of April, one thousand eight hundred 
and thirty-six : then, unless the said Thomas Bond shall in the meantime 
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have disposed of his business, or unless he shall have become bankrupt or King's Bench. 

insolvent, the said fVilliam Biddlecombe shall not enter up judgment on his ^'^^/^^ 

warrant of attorney, but otherwise it shall remain in full force. Witness the Biddlecombe 

hands of the parties. W, Biddlectymbe, Bond. 

Thomas Bond" 

On the 8th July, 1835, the stock in trade and effects of the defendant 
were taken in execution under a Ji. fa. issued at the suit of the plaintiff on a 
judgment entered upon the warrant of attorney. On the 14th July an order 
was made by fPllliamSt J. for setting aside the judgment and execution, on 
the ground, that although the defendant was not in solvent circumstances, he 
had never disposed of his business, become bankrupt, or taken the benefit of 
the Insolvent Debtors* Act, or made any declaration of insolvency. A rule 
was obtained to sliow cause why the order of IVilliamSf J. should not be set 
aside, upon affidavits which showed that in several conversations the defend- 
ant had admitted that he could not pay twenty shillings in the pound, if he 
were called upon to make immediate payments to all his creditors, and that 
his circumstances were generally embarrassed. 

■Hodges showed cause. — As it is admitted that the defendant had not 
either disposed of his business or become bankrupt, the question is, whether he 
can be said to have become insolvent within the only other alternative of the 
agreement, so as to authorize the plaintiff in signing judgment, and issuing 
execution. It may be true, that as a general proposition, insolvency, as 
respects a trader, means that he is not in a situation to make his pa3anents as 
usual ; Bayley v. Schofield (a), Cutler v. Sanger (h). The question here, 
however, is, what is the meaning to be attached to the word " insolvent" 
in this agreement, standing as it does in close connection with bankruptcy ; 
it can only mean having taken the benefit of the Act for the Relief of In- 
solvent Debtors. In re Birmingham Benefit Society (c) a similar construction 
was put on the word when used in a statute. The 33 Geo. 3, c. 54, s. 10, 
enacted, that if any person holding office should become bankrupt or in- 
solvent, his assignees should pay all sums due, &c. The Vice-chancellor 
considered, that in the statute the legislature could only mean, by the ex- 
pression " insolvent," a person who had availed himself of the Act, and 
accordingly dismissed the petition with costs. The same interpretation 
must be put upon the agreement in the present case ; and if so, the state of 
things which authorized the signing of the judgment and issuing of the exe- 
cution never occurred. The order for setting them aside must therefore 
stand. 

Erie J in support of the rule, relied upon Parker v. Gossage (d ). 

Lord Denman, C. J. — I think we should not be justified in restraining 
the meaning of the word ** insolvent" in the agreement to so narrow a 
compass as the actual taking the benefit of the Insolvent Act. The ex- 
pression must have a y^ider interpretation ; and I am therefore of opinion, 

(a) 1 Maule & Selw. 364. (r) 3 Sim. 421. 

(6) 2 Glyn & J. 469. {d) 1 Gale, 288. 
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King*t Bench, that the plaintiff has not violated the stipulation contained in the agreement. 
The rule must accordingly be absolute for setting aside the order of the 
learned judge. 



BiDDLECOMBE. 
V. 

Bond. 



Patteson^ J. and Coleridge, J. concurred. 

Rule absolute. 



Mee and an', v. Tomlinson. 

1. indebitotus M- JNDEBITATUS ASSUMPSIT for work and labour as attomies, money 

snmpsit for work J_ " 

and labour. roonej paid, and on an account stated. Each count laid the sum at 200/. Fifth 
account stated r pl^a, as to the sum of 20/., parcel of the said sum of b^l, \\s. 8</., parcel of 
Plea, as to «o/., ^^ monies in the first two counts mentioned ; and as to the said sura of 20/., 
monies in the parcel of the Said sum of 56/. 11*. 8c/., parcel of the said money in the last 
first two counts count mentioned, the defendant says actionem non, because he says, that the 

mentioned, and as ^ ' -^ ^ / j • 

to SO/., parcel of said sum of 201, , so found to be due to the plaintiff on an account stated, is 
S$*t Munf me^* the Same sum of 20/., parcel of the monies in the two first counts mentioned ; 
Uoned, Uiat the and that the said two sums of 20/. each are the same debt, and not other and 
wire Jewme different debts. The defendant then pleaded payment of the sum of 20/. 
debt, and then in full satisfaction and discharge of the said promises, as far as the same 
fMtion^of the* ^ related to the said debt of 20/., and of all damages sustained by the plain- 
£0/. :—HeU, on tiffs by rcasou of the non -performance thereof, and that the plaintiffs then 
that this plea was accepted and received the same, &c. ; concluding with a verification and 
h^^m crof*''"^ prayer of judgment, if the said plaintiffs ought to have their aforesaid action 
the «o/. due on thereof against him. Seventh plea, as to 17/. 17*. Srf., parcel of the said 
™'lIi^HcaV;rio'* sum of 72/. 3s. 9d. in the second plea mentioned, parcel of the said monies 
the count for in the first and second counts mentioned ; and as to the sum of 3i)l. 9s. Sd., 
ri°d^how*^mudj"to residue of the said sum of 111/. 13*. 5d. in the first plea firstly mentioned, 
the count for and to wluch the second plea is not pleaded ; and as to the sum of 
««^^a?8o, thit it 17/. 17*. 8c?., part of the said sum of 22/. 8*. 9d. in the sixth plea mentioned, 
was unobjec- and parccl of the monies in the last count mentioned ; and as to the sum of 
count of the aver- 39/. 9*. 8</., rcsiduc of the Said sum of 111/. 13*. 5d.f in the said first plea 
meut of identity, gccondly abovc mentioned, to which the said sixth plea is not pleaded, the 

as that averment j/.-, . ii* 

merely amounted defendant says actionem non, because, he says, that before and at the time of 

thaTthe sura*°" the Commencement of the suit, the plaintiffs were, and from thence hitherto 

dueontiieac. havc been, and still are, indebted to the defendant in the sum of 57/. 7s. 4c/., 

due°ou ule tam" ^^^ money before then had and received by the plaintiffs tq the use of the 

cause of action defendant, and for money found to be due from the plaintiffs to the defend- 

tioned in Uie firit ^"^ ^^ ^" account before then stated between them ; which said money, so 

two counts, which due and owing from the plaintiffs to the defendant, equals the damages 

is allowable by the • i i i i • •/»» , /» , « i i i /. i 

new rules Sustained by the plaintifis by reason of the non-performance by the defend- 

«. A plea of ant of the promises in the declaration mentioned, so far as they relate to the 
sum than Uiat to sums to which this plea is pleaded, as in the introductory part thereof is 
r'^^Ued^Ubad " mentioned and set out; of which said money so due and owing to the defend- 
ant as aforesaid, he the defendant is ready and willing, and hereby offers to 
set off and allow the plaintiffs the full amount of the said damages, secundum 
formam statuii. Special demurrer to the fifth plea, for that the plaintiffs had 
declared in assumpsit, first, in 200/. for work and labour; secondly, in 200/. 
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for money paid ; and in 200/. on an account stated ; and yet the defendant King't Bench 

hath alleged and pleaded, that 20/. and 20/., part of the three demands, are 

one debt of 20/. ; that the defendant hath wrongfully attempted to confine 

the plaintiffs to one demand ; that the said fifth plea is double, in first 

denying that the causes of action are different, and, secondly, pleading accord 

and satisfaction; that the accord and satisfaction is in satisfaction of the 

damages generally, and not of the damages as to the 20/., and the accord 

and satisfaction is pleaded in bar of the cause of action, and not of the 

whole ; nor does the plea show that the residue was a distinct demand or 

contract, or that it was paid or satisfied ; and that the plea does not state in 

particular to how much of the sum in the second count the fifth plea is 

pleaded. Special demurrer to the seventh plea, for that the seventh plea is 

a plea of set-off, and in the introductory part thereof the plea is stated to be 

as to four several sums, amounting to 114/. 14*. 8c?., and yet the set-off is 

only a demand of 57 L 7s/4d,, which is pleaded as equal to the whole, and 

not to a part, and is set off* against the whole. Joinder in demurrer. 

J. Bayley in support of the demurrer, — The fifth plea is clearly bad on 
account of the averment of identity. That objection is always valid on 
special demurrer. The seventh plea enumerates several sums of money, 
which amount in the whole to 114/. 14*. 8</., as the amount of the sum 
claimed to which it is pleaded. It then pleads, by way of set-off* to the 
whole of that aggregate sum, a set-off* of 57/. 7s. 4rf. only, which is a lesser 
sum. Thomas v. Heaihom (a) shows, that the payment of a smaller sum 
cannot be pleaded in satisfaction of a larger amount : d fortiori, a smaller 
sum cannot be pleaded by way of set-off against a larger, unless it be re- 
stricted as being a plea to a part only. Here, the smaller sum is pleaded 
to the whole of the larger sum, and the plea is therefore bad. 

Addison contrd. — The fifth plea is unobjectionable on the ground of there 
being an averment of identity. It is not averred that the debts are identical, 
but that the sum of 20/., due on the account stated, is due in respect of the 
same cause of action as the 20/. due in respect of the two first counts. 
Sheldon v. Clipsham (6) is an authority to show that the present form of 
pleading is good. [Coleridge^ J. — There is another objection. The plea 
admits a sum to be due on the first and second counts, without specifying 
how much is due on each. How are the plaintiffs to know how much is 
admitted to be due on one count, and how much on the other ?] If that be 
objectionable, every plea of tender which has hitherto been drawn must be 
equally bad ; yet it has never been thought necessary to specify in a plea of 
tender how much is tendered in respect of each count; nor can that be 
necessary in this case. As to the point on the seventh plea, this case is 
distinguishable from Thomas v. Heathorn. Here, the sum sought to be 
recovered is the amount of damages sustained by the non-performance of the 
promise. It is, therefore, sufficient if the sum set off exceeds the amount of 
those damages, though it may not be sufficient to cover the whole amount 
claimed. In the case referred to, Holroyd, J. distinctly says, that " a set-off* 
of a smaller sum is sufficient, because a part only may be set off*." The 



(o) 2 Barn. & Cress. 477. 



(6) Sir T. Raym. 449. 



616 TERM REPORTS in the KING'S BENCH. 

Kiwg'i Bench, evidence would be precisely the same whether the plea of set-off mentioned 
only a smaller sum, or a sum equal, or greater in amount. 



Meb 

ToMUMBON. ^' ^^y^ ^° reply.— ^The objection to the fifth plea, that it does not specify 
the amount of the debt claimed in the first and second counts respectively, 
to which it applies, has not been answered. No argument can be drawn 
from the mode in which it may have been customary to draw the plea of 
tender ; the propriety of the present course may be discussed when the ques- 
tion is raised. The seventh plea clearly purports to set off a smaller sum 
against a greater. The argument on the other side rests wholly on taking 
the expression " damages" only, without reading the whole of the plea. 

Patteson, J. (a).— This is an action of assumpsit, and the declaration 
contains three counts, namely, for work and labour, for money paid, and on 
an account stated. The fifth and seventh pleas have been demurred to. 
The fifth plea contains an averment of the identity of several sums of 20L 
therein mentioned. I at first thought that, on account of this allegation of 
the identity of the sums claimed in the different counts, the plea was bad. 
In declarations for trespass, where there have been two counts on different 
trespasses, such an allegation has always been held ground of substantial objec- 
tion. But Mr. Addison has satisfied me, from the way in which he puts the case, 
that the plea is not demurrable here on that ground, for he states that that 
which is averred here is in effect merely that the sum of 20/., in the first and 
second counts mentioned, is a debt arising out of the same cause of action as 
that mentioned in the account stated. Now the new rules have allowed a 
count on an account stated to be put into a declaration, though with another 
count on the same cause of action : so tliat so far there is no objection. But 
then there are other grounds of demurrer. This objection to the fifth plea 
might be given up, but another, which is also pointed out as ground for the 
special demurrer to that plea, is relied on, namely, that the plea does not 
state to how much of the sum mentioned in the two first counts respectively 
it is pleaded. It is contended, that it ought to point out specifically how 
much it is intended to cover in the first count, and how much in the second 
count. I think that is a good objection, for we must take the cause of 
action for work and labour, to be different from that for money paid. It is 
right that the defendant should let the plaintiff know what part of the one, 
and what part of the other cause of action he pleads to. The only difficulty 
I have felt has been with reference to the argument on the analc^ of the 
plea of tender, which is said to apply. This mode of pleading a tender 
depends upon an inveterate practice ; but it does not follow, when we come to 
a new system of pleading, or rather to the revival of the old system, that we 
should extend this practice to a different part of the system of pleading. On 
the contrary, it seems to me right, that in a plea of set-off the defendant 
should distinctly point out to what part of the demand his set-off is meant to 
apply. This one objection on the fifth plea is quite sufficient to call on us to 
give judgment for the plaintiffs on that plea : and that being so, I do not 
think it necessary to enter into the consideration of the other objections 
applicable to that plea. With respect to the seventh plea, the principal 

(a) Lord Denmarif C. J. was absent. 
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objection is, that the plea is pleaded as to a large sum of money, namely, the King*t Btnch. 
sum of 114/. 14«. 8(/., and the set-off only equals half that amount, alleging v^v^i^ 
that the half is equal to the damages sustained by the plaintiff, so that it is '^'* 

a plea of set-off of a smaller against a larger sum of money, and that too not Tomunson. 
by way of deduction but of equivalent. 1 have rarely seen such a plea of 
deduction. The sum stated is immaterial, both in the declaration and in the 
plea, and generally there is a larger sum stated in the plea than in the decla- 
ration. That is to enable the defendant to show what is really due to him, 
and to enable him to set off what is so due against what is claimed against 
him. I do not know that it was necessary to say that the sum claimed to 
be set off exceeded the damages stated in the declaration, for the plea might be 
in the form of a plea by way of deduction. It may be necessary now perhaps 
that it should be so, but I have not seen any plea of that kind. Mr. /Addison 
says, that the plea in this case is not inconsistent on the face of it, for he 
says, ^' though I have to answer a clahn of 114/. 14«. Sd,, I do not admit 
that such a claim is good, but I assert that I have a claim of 57/. Is, 4d.,and 
that that claim is equal to the damages which you have in reality sustained 
from the breach of my promise." That is certainly a new way of pleading a 
set-off. The defendant admits, for the purposes of the plea, the facts stated 
in the declaration, but if he selects a portion of the plaintiffs' demand^ it 
must be taken that he admits the amount there stated to be due, and he 
should plead a set-off equal in amount to what is thus admitted to be due. 
If he means to admit only so much as is equal in amount to the amount of 
his set-off, he should have pleaded it so ; otherwise he appears to treat the 
demand as a demand of unliquidated damages, and then he cannot plead a 
set-off against unliquidated damages at all. This plea might be good in this 
way. Suppose that the sum had been stated in the first count, and then that 
there had been an account stated, he might have pleaded the identity of the 
sums stated in the two counts, and might have averred that he did not owe 
the money thus demanded. On the face of this plea, it appears to me that 
this is an attempt to set off a small sum of money against a larger ; and that 
the averment to support the plea is not equivalent to an averment that no 
more than the smaller of these sums is due. I have looked into the case of 
Thomas v. Heatkom, and I am of opinion that the present case falls within 
the principle of that decision. I do not think that the allegation in this plea 
can be considered as an averment that no more than 571. 7s, 4td, is due to 
the plaintiffs, and that the defendant has a set-off to that amount ; and I am ^ 
therefore of opinion that there must be judgment for the plaintiffs on the 
demurrer to the seventh plea. 

Williams, J. — I am of the same opinion. The defendant says, that he 
admits the sum of 114/. 14«. Sd, to be due as a debt, and then he seeks to 
extinguish it by setting off a claim of his own for a less sum. He admits, 
however, that this might be an insufficient answer, but that it is in effect 
pleading that the damages sustained by the plaintiffs are not equal in amount 
to more than the smaller sum. If he means the damages in general claimed 
in the declaration, the payment of this smaller sum would be no discharge at 
all. If he means the damages really sustained, he should have pleaded that 
in terms. It seems to me, therefore, that the seventh plea is bad. With 
respect to the fifth pica, there is one objection to it which is decisive. The 
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defendant has chosen to say that a certain sum is due in respect of the two 
first counts ; he should have said how much is due upon the one, and how 
much upon the other. 

Coleridge, J. — I have nothing to add to what my brother Pattesan has 
already said as to the seventh plea, except this, that I cannot conceive an 
objection to a plea of set-off in the way of deduction ; and, since the new 
rules, I have seen pleas of payment as to part, and set-off as to the residue, 
pleaded without objection. I do not see how it is possible to sustain the 
fifth plea. I was afraid that it would prove to be bad when the thing came 
to be argued upon principle, for there was no practice to support it, and it is 
clearly contrary to principle. The plaintiff has a right to know, when he 
claims to have the causes of action, how much the defendant admits to be 
due upon the one, and how much upon the other. When that difficulty was 
put, no answer on principle could be given. The only thing that could be 
said was to refer to the practice upon the plea of tender. On that plea any 
objection of this sort would be met by the inveteracy of the practice ; and 
that plea, as now pleaded, must therefore be considered to have become a 
recognized irregularity ; but though that is so in one case, it does not follow 
that we should extend our favour to the irregularity itself, so as to recog- 
nize it in another instance. The whole plea is a new attempt at pleading a 
set-off in a new manner, which does not deserve the favour of the Court, 
and I for one am not disposed to treat it with favour. 

Judgment for the plaintiffs. 



It is not by the 
4 & 5 »r. 4, c 76, 
8. 79>coiupulsory 
on an appellant 
INinsh against 
an order of re- 
moval, to give 
notice of appeal 
within twenty- 
one days after 
notice of the 
order of removal 
being made. 



The King v. The Justices of Suffolk. 

J^ULE for a mandamus to be directed to the Justices of Suffolk, commanding 
them to enter appearances, and hear an appeal against an order of re- 
moval. Notice of the order of removal was received by the appellant parish, 
on the 18th September, On the 9th October, a notice of appeal was given to 
the Borough Sessions. On the Idth October, this being discovered to be 
erroneous, another notice of appeal to the County Sessions was given. On 
the 23d October the sessions were held. The notice of appeal was in suf- 
ficient time, according to the old law^ and the only question was, whether 
under the terms of the 4 & 5 ^Vill, 4, c. 76, s. 79, (a) the notice of appeal 



(a) By R. 79, " No poor person shall be 
removed or removable under any order of re< 
moval, from any parish or workhouse, by 
reason of his being chargeable to, or relieved 
therein, until twenty-one days after a notice 
in writing of his being so chargeable or re* 
lieved, accompanied by a copy or counterpart 
of the order of removal of such person, and 
by a copy of the examination upon which such 
order was made, shall have been sent by post 
or otherwise, bv the overseers or guardians of 
the parish obtaining such order, or any three 
or more of such guardians, to the overseers of 
the parish to whom such order shall be di- 
recteid. Provided always, that if such over- 
seers or guardians shall, by writing under their 



hands, agree to submit to such order, and to 
receive such poor person, it shall be lawful to 
remove such poor person according to the 
tenor of such order, although the period of 
twenty- one days may not have elapsed. Pro- 
vided also, that if notice of appeal against 
such order of removal shall be received by the 
overseers or guardians of the parish, from 
which such poor person is directed in such 
order to be removed, within the period of 
twenty-one days, it shall not be lawful to re- 
move such poor person until after the time for 
prosecuting such appeal shall have expired, or 
in case such appeal shall be duly prosecuted, 
until after the final determination of such ap* 
peal." 
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ought not to have been given before the expiration of twenty-one days after Kiug*t Bench, 

the receipt of the notice of the order of removal. v^^-^ 

The King 

B, Andrews showed cause, and contended that an alteration in the law had xbe Justices of 
been effected by the 4 & 5 Will, 4, c. 76 ; and that s. 7^) as explained by Suffolk. 
8. 81, {a) must be interpreted to be compulsory on the appellant parish to 
give notice of appeal within twenty-one days after receipt of notice of the 
order of removal. 

Thenger contrd, contended that the statute made no alteration as to the 
time within which the notice should be given ; and that the only object of 
the legislature was to prevent an actual removal until after the expiration of 
twenty-one days. He was stopped. 

Lord Denman, C. J. — Upon a purview of what appears to have been the 
intention of the legislature, I am of opinion that no alteration has been made 
as to the time within which notice of appeal must be given, as it appears to 
me the practice remains as it did before. I think, therefore, that the notice 
in the present case was sufficient. 

Patteson, J. — It appears to me that the only effect of the provision as to 
the twenty-one days, is to prevent the removal of a pauper until the expira- 
tion of twenty-one days, unless something is done by the parish to whom the 
order of removal is directed, showing an intention to yield to the order. If 
they allow twenty-one days to elapse without giving any notice of appeal, 
then the removing parish may remove the pauper at once. That seems to 
be the only consequence of not giving any notice within twenty-one days. 
The Act, therefore, does not compel the appellant parish to give the notice 
of appeal within twenty-one days, and take away the right to appeal, if it 
be not given within that period. 

Williams, J. — I am of the same opinion. I conceive the only novelty 
introduced by the statute is the non-removal of the pauper until after the 
expiration of twenty-one days. The question what is proper and timely 
notice stands as it did before. 

Coleridge, J. — I think that it would not be a correct interpretation of the 
79th section, to make it compulsory in its direction on the appellant parish 
to give notice of appeal within twenty-one days. The mischief intended to 
be prevented by the Act, was the de facto removal of paupers after the 
order made, before the other parties had had time to consider whether or not 
the order would be acquiesced in. The question as to the time within which 
notice 6f appeal is to be given, remains as it was before. This rule must, 
therefore, be made absolute. 

Rule absolute. 

(a) Sect. 81, requires a statement of the grounds of ap;:eal to be giveo. 
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King't Bench. Wightman for the plaintiffs. The assignees would be entitled to recover 
s^^>^^ the two bills which were changed at Gloucester , if they had been presented 
Willis at the Bank of England itself. They are equally entitled, though the bills 

Bank op Eno- were presented at a Branch Bank of that establishment. The defendants 
LAND. have, by their agents, incurred the responsibility of paying the assignees ; for 
the indorsement, after an act of bankruptcy, passes no property to those 
who have reason to know that an act of banl^ruptcy has been committed. 
Thomason v. Frere (a), Pinherton v. Adams (6). That was the law at the 
time that case was decided ; but since the passing of the last Bankrupt 
Act (c), a new term has been introduced, and it must now be shown that the 
indorsee had notice. The defendants had notice of the facts on the 8tli of 
April f and yet they, by their agents, changed these bills on the 12th of that 
month, four days after notice was given them. That would be the argument 
as against the defendants themselves, if the bills had been paid by them in 
London, The»other part of the case arises from the bills being presented, 
not in London, but at the Branch Bank at Gloucester. That raises the 
question, whether notice given to the Bank of England itself is not a valid 
notice with respect to the Bank, as to all the places in which it carries on 
business. Before the passing of 7 Geo. 4, c. 46, it was doubtful whether the 
Bank of England could carry on business by Branch Banks in different parts 
of the country. The 15th section of that Act gave the power to do so. 
There is nothing in that Act which prevents a notice to the chief Bank, from 
being binding upon it for all its Branch Banks. It is not sufficient for the 
bead-ofiice to say that it would be inconvenient to send accounts of these 
notices to all the Branch Banks in the country. It would be much more in- 
convenient for a particular individual to be called upon to do so. The Bank 
knows who are its agents, the individual has no such knowledge. It was the 
duty of the principal Bank to send instructions to the Branch Banks of the 
fact ; and the not doing so, is a case of negligence for which the Bank must 
suiier. Mayhew v. Eames (d) shows, that if this were an ordinary case of 
principal and agent, the notice in this case would be sufficient. The general 
rule of law applies here, that where one of two parties must bear a loss, it 
shall fall upon him who has been guilty of negligence. After the decision 
of the Court in Cash v. Young (e) and Hill v. Farnell(f), the plaintiffs 
cannot, perhaps, support the claim to the bill changed by Tugwell & Co. 

Maule, contrd. — Where money passes in exchange for an instrument, 
which is handed over at the time by the bankrupt to the party receiving it, 
that is a payment protected by the 82d section of the Bankrupt Act (6 Geo, 
4tf c, 16,) unless such party can be fixed with knowledge of the bankruptcy. 
The 82d section of the last Bankrupt Act is an extension of the benefit of 
protection given by the former Acts to payments, where they are made bond 
fide\ though even before then, the judges had been in the habit of giving a 
larger and more liberal construction to those statutes than in former years ; 
fVilkins v. Casey (g). So they have endeavoured to put the most liberal construc- 
tion upon the present statute ; Hill v. Farnell (f). This was not a payment 



(a) 10 East, 418. 

(6) 2 Esp. 611. 

(c) 6 Geo. 4, c. 16, s. 82. 

Id) 3 Barn. & Cress. 601. 



(e) 2 Barn. & Cress. 413. 

(f) 9 Barn. & Cress. 45. 

(g) 7 Term Rep. 711. 
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by the Bank of England, but an exchange of one article against another. 
It was a matter capable of being made the subject of transfer, as it would have 
been between any two other individuals. To make the defendants liable in this 
case, the plaintiffs must show a special authority by them to their agent to pay ^j^^^ ^i s^q. 
these notes: otherwise it is impossible to doubt that this was a mere trans- land. 
action of transfer of Norcliffe's interest in these bills to the Branch 
Bank. With respect to the notice of the act of bankruptcy being binding on 
the defendants, not only for themselves^ but for their general agents, that is 
declared not to be so in Foster v. Pearson (a). That case turned on the authority 
of a biU-broker, who had bills put into his hands in the course of his ordi- 
nary business. It was there said that the rule of law had long been 
considered to be that the holder of a bill of exchange— and a bank post 
bill is of exactly the same kind — may always recover where fraud can- 
not be proved against him, or where the instrument is not|^tolutely void ; 
and that it might well be doubted whether that rule had beendSbely departed 
from, in cases where attempts appeared to have been made to nVrow the rights 
of the holder within stricter limits. It is not the duty of the Bank Directors to 
give a copy of every notice received by them to all the Branch Banks 
diroughout the country. To establish such a rule will work a great 
public inconvenience. The Court will not readily lay down any such objec- 
tionable rule. 

Wtghiman in reply cited Coks v. Wright (b). 

Lord Denman, C.J. in this term (November 23d) (c) delivered judgment. — 
This was an action of trover to recover the value of three bank post bills for 
500/. each, all of which were in the possession of Norcliffe at the time when 
he committed an act of bankruptcy, by absconding on the 12th March, 1833. 
AU of them he disposed of after the act of bankruptcy, and before the 
issuing of the fiat, which took place within two months from the act of 
bankruptcy, viz. on the 1 8th April, On the 1 6th March notice was given 
to the Bank of England, in London, that Norcliffe had absconded from his 
creditors with the bills ; and on the 8th April further notice was given to 
the Bank of England, in London, that the necessary documents for a fiat in 
bankruptcy against NorcUffe were expected by every post. One bill was 
passed by the bankrupt on the 11th AprUto Messrs. Tugxoell and Co., bank- 
ers, at Bath, who gave cash for it, and from them it passed through several 
other hands, and ultimately came to the Bank of England Branch Bank at 
Bristol, on the 3 1st May, 1833. Messrs. Tugwell and Co. had no notice of 
any act of bankruptcy committed by Norcliffe, With respect to the bill 
passed to them, the only question is, whether the case comes within the 82d 
section of 6 Geo, 4, c. 1 0, as a payment bond fide made to the bankrupt, and 
therefore valid. Now the cases of C(uh v. Young, and Hill v. Famell, have 
established the position, that a purchase of goods for ready money, paid at 
the time, comes within the purview of that section : and we see no reason why 
the taking of a bank post bill for which cash is given at the time should not 
be equally within it. Messrs. Tugwell and Co., therefore, acquired a pro- 
perty in the bill, and could pass the same to others. It follows, that the 
plaintiffs cannot maintain this action as to that bill : and indeed that point 
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[a) 1 C. M. & R. 849. (c) The case was argued in Trinity Term. 
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fneh, s^eins to have been conceded in the course of the argunpient. The other two 
bills were delivered by Norcliff'e, indorsed in blank to Mr. Smallridge, at 
Willis Ghticester, on the ISth j^pril, in order that he might obtain cash for them 
Bank of Eno- ^^™ '^® Branch Bank at Gloucester. Snudlridge being acquainted with the 
LAMP. agent there, obtained cash for the bills froM^i the Branch Bank, and by \m 
direction indorsed the bills, '* Pay the Governor ap4 Copipany of the Bank of 
England. J. Smallridge.*' Smallridge f however, was in^ely agent for Nor- 
cliffCf to whom he immediately handed over the caish, and h^ no interest of 
any kind in the bills. He had no notice of any act of bankruptcy committed 
by I^orcliffef nor had the agent at Gloucester, It is coAtended — and we think 
rightly — that these lt>i]ls were not presented for payment at the Branch Bank : 
for though the 7 Geo. 4, c. 46, s. 15, requires that bank post bills issued by 
the Branch Banks shall be payable there as well as in Lond/on^ yet the con- 
verse is not e4Ht^<l» and bank post bills issued in London aie not payable at 
the Branch %Sls. They were presented, as they might have been to any 
other bankerdpisking for change. Still the question is, to whom were they 
presented and delivered at Gloucesijerf And the answer is undeniable, that 
they were presented and delivered at the Bank of England (the defendants) at 
Gloucester^ not to the individual who was their agent there-- as an individual. 
The Bank of England carry on business at Gloucester by the agent, who in 
the terms of 7 Geo.^y c. 46, s. 16, was carrying on the banking business there 
for and on behalf of the said Governor and Conip£lny. The money paid for the 
bills was the money of the Bank of England^ and the bills were indorsed to 
the Bank of England, The transaction at Gloucester took place therefore 
between the defendants, by their agent, on the one hand, and Norcliffej by 
his agent (^Smallridge) , on the other. Without the aid of the 82d section of 
the Bankrupt Act, 6 Geo. 4, c. 16, no property in the bills would pass to the 
defendants from Norcliff'e, on account of the previous act of bankruptcy ; and 
the payments by the defendants to him, whether made by way of purchase of 
the bills. Of by way of discharging their liability as acceptors, can only be 
protected und^r th^ S2i section, provided they had no notice of any act of 
bankruptcy committed by him. I'his reduces tlie case to the question, what 
was the efiect of the notices to the Bank of England in London ? We are 
clearly of opinion that those notices taken together (even if any doubt could 
be raised as to the first) amount to notice of an act of bankruptcy committed 
by N.orcliffe, The general rule of law is, that notice to the principal^ is notice 
to a]l his agents, (Ma j/ hem y. Eames) : at any rate, if there be reasonable time 
— as there was here — for the principal to communicate that notice to his agents 
before the event which raises the question happens. We have been pressed 
with the inconvenience of requiring every trading company to communicate to 
their agents every where whatever notices they may receive ; but considering 
that direct notice was in this case given to the defendants themselves, of the 
bankruptcy of the holder of the bills, we steer clear o{ the doctrine (lately 
much disputed) of negligence or imprudence in the party receiving negotia- 
ble instruments for consideration and without fraud. The argument ab 
inconvenienti is seldom entitled to much weight in deciding legal questions ; 
and if it were, other inconveniencies of a more serious nature would obvi- 
ously grow out of a different decision. For these reasons we are of opinion that 
the plaintiffs are entitled to recover the value of two of the bills in question, 
but not of the third. 

Verdict reduced to 1000/. 
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MICHAELMAS TERM, 18S5. ^5 

King,*8 Bench. 

Rogers v. Humphreys. v^n^^ 

"J^EPLEVIN. The defendant avowed the taking as a distress for rent, i. ifaiewebe 
due from the plaintiff to the defendant ; and averred that it became due Jli^r prio^r'tottiT 
on the 20th May and the 20th November in every year. Plea in bar, non "ortg*8«» ^^ 
tenidt. The cause was tried at the Spring Assizes for Salop, 1834, before same rights against 
Patleson, J., and a verdict found for the defendant for 150/., the amount of ^Je*e»«f «n*i 

1 . ,.^ , .. /.i/-. 1/.,,. those claiming un- 

tbe rent m arrear, subject to the opniion of the Court upon the followmg der him Uiat the 
case, upon which the question was, whether the defendant was entitled to Md'^o^otherthwi 

distrain : he had : and his 

By indentures of lease and release, dated 24th and 25th September, 1830, or^e^i^^a^i 
the latter being made between Elizabeth Rogers, widow, (wli#itas tenant for signee of the re- 
life of the premises thereby conveyed,) of the first part ; MUward Rogers, JhTiMse"^ ?n* "* 
(tenant in tail of the same premises,) of the second part ; William Henry Rosser e«i»tence, and the 
(tenant to the praecipe for suffering a common recovery,) of the third part ; ledges his utie. 
John WiUiams (demandant in the said recovery,) of the fourth part ; the de- V* however, the 
fendant of the fifth part, William Hvmphreys and John Lloyd of the sixth quenttochemor^ 
part, and Thomas Lloyd of the seventh part. gage, then the 

* . "^ * mortgagee may 

After reciting (inter alia) a loan by the defendant to Milward Rogers of treat the lessee 
800/. it was witnessed, that for barring all estate tail, &c. of the heredita- "ay bei^^'^srcl*' 
ments thereinafter mentioned, die said Elizabeth Rogers and Milward Rogers »ioQ <» wrong- 
did convey to the said W, H, Rosser the premises in respect of the occupa- bring ejectment, 
tion of which the distress was made, to the intent that he might become ^^\ ^^ cannot dis. 
tenant to the praecipe for suffering a common recovery, wherein the said action**for th?iint 
John Williams should be demandant, the said W. H, Rosser tenant, and the ^^y *'*^« <^o«»" 
said MUward Rogers vouchee. Covenant, that the said recovery should enure as there is no re. 
to the use of William Humphreys and John Lloyd, their executors, &c., for 1000 ^*"**" *»^ landlord 

1 o I - /\ 1 /. J and tenant be- 

years, upon the trusts and purposes, &c., thereinafter expressed of and con- tweenthem. if 
cerning the same. And from and immediately after the determination of the J^" ^^^^ choose 
said term, and in the meantime subject thereto, and to the trusts thereof, to the mortgagee, 
the use of the said Elizabeth Rogers for life, without impeachment of waste, a"reiation*of ^ *** 
with remainder to the use of the said Thomas Lloyd, his executors, &c., for the landlord and 
term of 2000 years, to commence from the day of the decease of the said between ulo* * 
Elizabeth Rogers, upon the trusts thereinafter declared, with remainder, and mortgagee and the 
in the meantime and subject thereto, and to the trusts thereof, to such uses as remedy of the 
the said Milward Rogers should appoint by any deed or deeds, writing or mortgagee will 

. , ® / '^ .11 1 1 • <*«pe«Jd upon the 

writmgs, with or without power of revocation, and to be executed as therein particular circum- 
mentioned, with the consent of the parties therein named, in manner therein JJ^ncesofeach 
mentioned ; and in default of any such disposition, limitation, and appoint- s. No notice is 
ment, and so far as the same, if incomplete, should not extend, to the use of gfverb7the mort- 
the said Milward Rogers for life, without impeachment of waste, with re- gagee that he 

means to proceed 
against tenants when they have come in subsequently to the mortgage, because in such cases their title is 
wrongful as against the mortgagee ; but there may be cases where, in consequence of the conduct of the 
mortgagee, notice may become necessary. 

3. By a deed of settlement a mortgage terra of 1000 years was created, and lands settled to E. R, for 
life, subject thereto, with divers remainders over. The deed contained a power to E. R, to lease for ten 
years, or for seven years, to commence from her deatli. She demised under the power for seven years 
from her deatli, reserving the rent to the person who should be entitled for the time being to the freehold 
or inheritance: — Held, tliat the trustees of the term for 1000 years were the parties entitled to the rever- 
sion ; and, consequently, that their assignee might distrain on the lessee : — Held also, that the fact of the 
trustees having joined in an ejectment against the lessee, which was sUll pending, did not prevent such 
distress. 
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^s Bench, mainder to the use of trustees to preserve contii^nt remainders, with re- 

^^""^^ mainder to the use of the said Mitward Rogen in tail general, with remainder 

*^*** to the use of the daughters of the said MUward Rogers in tail general^ with 

HvMpHEXTs. divers remainders over, and with the ultimate remainder to the right heirs of 

the said Mitward Rogers. 

And as to the said term of 1000 years, it was agreed and declared between 
and by the parties thereto, that the same was so limited to the said fVilliam 
Humphreys and Thomas Lloyd, upon trust on non-payment hj MUward Rogers 
of the said sum of 800/. and interest on the 25th March then next to the 
said defendant, that it should be lawful for the said William Humphreys and 
Thomas Uoyd, by sale, mortgage, or other disposition of the premises comprised 
in said term of 1 000 years, at the request of the defendant, to be expressed in 
writing, to levy the said sum of 800/. and interest, and pay the same to him. 
And as to the said term of 2000 years to raise and levy, by the ways directed 
as to the said term of 1000 years, aU such sums of money as the said Elizabeth 
Rogers should during her life pay to the said defendant on account of interest 
in respect of the said sum of 800/. ; and also the fiu^her sum of 600/. and 
interest, and to pay the same in manner therein mentioned. And upon fur- 
ther trust to permit and suffer the person or persons to whom the next and 
immediate reversion or remainder expectant on the said term of 1000 years 
of and in the premises therein comprised should for the time being belong, to 
receive the residue of the rents and profits which should remain af^er and 
not be applied towards the execution of the trusts thereby declared of the 
term of 1000 years : with a proviso that when the trusts of the said terms 
of 1000 years and 2000 years should have been fully executed and become 
unnecessary, and the costs of the said trustees should have been paid, the 
same should cease and be void. And it was further, by the said indenture, 
declared and agreed^ that it should be lawful for the said Elizabeth Rogers to 
demise or lease all or any part of the said hereditaments and premises 
thereby released, for any time not exceeding ten years from the day of the 
date of the said indenture, or seven years from the day of the decease of the 
said Elizabeth Rogers, to take effect in possession, so as there should be 
reserved in such lease, the best rent that could be gotten for the same, without 
taking any premium for the making thereof: and so as there should be con- 
tained in any such lease, a condition for re-entry on non-payment of the rent 
for the space of thirty days : proper and usual covenants from the lessee 
and lessees for the cultivation and management of the said lands and premises 
according to the best and most improved husbandry, and for the keeping and 
leaving of dwelling-houses and buildings, hedges, ditches, and fences, of and 
belonging to the said hereditaments and premises in good and tenantable 
repair : and so as the lessee or lessees should execute a counterpart or coun- 
terparts of such lease or leases, and should not be made dispunishable for 
waste by any words in the said indenture contained ; and covenants by the 
said MUward Rogers for his heirs, executors, and administrators, with the 
said IV. Humphreys and T. Lloyd, their executors, administrators, and 
assigns for title. And that in default of payment of said sum of 800/. they, 
their heirs, executors, administrators, and assigns, might thenceforth into and 
upon all and every the said hereditaments enter, and the same peaceably and 
quietly have, hold, occupy, possess, and enjoy, receive and take the rents and 
profits thereof in manner thereinbefore mentioned, without any lawful let, suit. 
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&c., whatsoever, of, from, or by the said Elizabeth Rogers and Milward Rogers, King*$ Bendi. 
her and his heirs and assigns, or any person whomsoever having or lawfully 
and equitably claiming, or who should or might have any estate, &c. in or 
out of the said hereditaments. A recovery was duly suffered in pursuance 
of the last-mentioned deed. By indenture made the 13th June, 1831, be- 
tween the said Milward Rogers of the one part, and Jeffery Poole and Daxnd 
Poole, executors of Thomas Summersfield, of the other part, after reciting the 
aforesaid deed of settlement of the 25 th o£ September, 1830, in consideration of 
the sum of 200/. Milward Rogers, in pursuance and in exercise and execution 
of the power and authority given and reserved to him in and by the said in- 
denture, did direct, limits and appoint the premises aforesaid, to the use and 
behoof of the said Jeffery Poole and David Poole, their heirs, executors, ad- 
ministrators, and assigns, for ever, to secure the repayment of the said sum 
of 200/., subject nevertheless to the life estate of the said Elizabeth Rogers, 
and also to the said mortgage to the said John Humphreys for securing the 
said sum of 800/. and interest, and also subject to a proviso for redemption 
as therein mentioned. By indenture of lease dated 17th September, 1831, made 
between the said Elizabeth Rogers of the one part, and the plaintiff of the 
other part, after reciting the said indentures of 24th and 25 th September, 
1830, the said Elizabeth Rogers, by virtue of the power given her by the said 
last-mentioned deed, demised to the plaintifiT the premises aforesaid, for the 
term of seven years, to be computed from the day of the decease of the said 
Elizabeth Rogers, (paying unto said Milward Rogers, or to the person or 
persons who for the time being should be entitled to the freehold or inherit- 
ance of the demised premises immediately expectant on the decease of the 
said Elizabeth Rogers,) the yearly rent of 150/. by two equal half-yearly 
payments ; the first payment to be made at the end of six calendar months 
next ensuing the day of the decease of the said Elizabeth Rogers. The said 
Elizabeth Rogers died on the 20th November, 1831, leaving the said children, 
Martha, Margaret, Mary, and Edward Cooke, her surviving, when the said 
lease commenced in point of computation, and the plaintiff took possession 
under it, and continued in possession till the time the distress was taken. The 
said Milward Rogers died on the 25th June, 1832, leaving an infant daughter, 
Emma Rogers, him surviving, without having exercised the power of appoint- 
ment given him by the indenture of 25th September, 1 830. By indenture 
dated 30th July, 1832, the said IV. Humphreys and T. Lloyd assigned to the 
defendant the said term of 1000 years, and the said T. Lloyd assigned to a 
trustee for him the said term of 2000 years. In the month of October, 1832, 
Henry Rogers paid to Mary Rogers, the widow of Milward Rogers, the sura 
of 75/. on behalf of the plaintiff, being one half-year's rent due under the said 
lease from the death of Elizabeth Rogers on the 22d November, 1831 ; and at 
Christmas, 1832, the said Henry Rogers tendered another half-year's rent to 
the said Mary Rogers on account of the said plaintiff, which was not accepted. 
In Michaelmas term, 1832, an ejectment was brought, and which is now 
pending upon the demises of the said Emma Rogers, and of the said Mary 
Rogers, John Goolden, and William Menlove, the guardians of the persons and 
estate of the said Emma Rogers jointly, and of the said IV. Humphreys and 
T. Lloyd, against the said plaintiff in this action, and his tenants, to set aside 
the lease. The demises in the ejectment were respectively laid on the 1 6th 
day of July, 1832. The present plaintiff in that action claimed to hold under 
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^''!5ilL^^*' the lease. The defendant's counsel objected that the issue roll in that eject- 
ment was not evidence as against him, but the Judge received it. 

R, V. Richards, (with whom was Whately) for the plaintiff. — He contended 
that the defendant^ under the circumstances detailed in the case, was not 
entitled to distrain. He cited Moss v. Galimore (a), Alchorne v. Gomme (h), and 
Pope V. Biggs (c), on the question of the right of a mortgagee to distrain on 
a tenant of the mortgagor. He also cited Doe d. Fisher v. Giles (rf), Doe d. 
Rogers v. Cadwallader (e), Doe d. Raby v. Maisey (/), Keech d. Warne v, 
Hall{g\ and Thunder d. Weaver v. Belcher (h\ to show that the situation of a 
party becoming a tenant subsequently to a mortgage is that of a trespasser. 

Talfourd, Serjt., (with whom was Martin) contrd. — He cited Doe d. Courtail 
v. Thomas (i), and Doe d. Rogers v. Rogers (Jk), to show that the term for 
1000 years created by the deed of settlement was subservient to the leasing 
power. He also cited Isherwood v. Oldknow (/), Sacheverel v. Frogate (wi), 
and Co. Lit, 47, a, to show that the trustees under the deed of settlement, 
and, consequently, their assignee, the defendant, were the parties entitled to 
the reservation of the rent under the leasing power ; and that the defendant 
being the reversioner, was incidentally entitled to distrain. 

Cur, adv, vult. 



Lord Denman, C. J., in this term (November 23) («), gave judgment. 
After stating the pleadings and the facts as they appear in the case, he pro- 
ceeded. — A great many cases were cited to show what the rights of a mort- 
gagee are as against the mortgagor, and those claiming under him, where 
there is a lease prior to the mortgage, and arrears of rent due ; and also what 
they are where there is a lease subsequent to the mortgage. Those cases it is 
not necessary to mention, or to comment upon, as they establish this principle — 
that if the mortgagor himself remains in possession, the remedy against him 
on default in payment at the day is by ejectment ; and if there be a lease, 
and such lease be prior to the mortgage, the mortgagee has the same remedy 
against the lessee or those claiming under him, as the mortgagor would have 
had, and no other ; and his remedy must be upon the lease as assignee of the 
Reversion, so long as the lease is in existence and the tenant acknowledges his 
title. But if the lease be subsequent to the mortgage, then the mortgagee 
may treat the lessee, and all those who may be in possession, as wrong-doers, 
and bring an ejectment ; but he cannot distrain, or bring any action for the 
rent they have contracted to pay, as there is no relation of landlord and 
tenant between him and the tenants, unless they have chosen to pay rent to 
the mortgagee, and he has accepted it. In that case, there is the relation of 
landlord and tenant created between the mortgagee and the tenants : so that 
the remedy of the mortgagee will depend upon the particular facts of each 
case. No notice is necessary to be given by the mortgagee that he means to 
proceed against such tenants, when they come in subsequently to the mort- 
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a) 1 Doug. 279. 

b) 2 BiDg. 54. 

(c) 9 Bam. & Cress. 245. 

(d) 5 Bing. 421. 
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gage, because in such case their title is wrongful as against the mortgagee ; King*t Bench. 
but there may be cases where, in consequence of the conduct of the ^"^v*^ 
mortgagee, notice may become necessary. But this case differs from ogees 

all the cases cited, for here the lease is neither prior nor subsequent to the Humphrxts. 
mortgage, but is in point of law contemporaneous with it ; for though 
the lease is not in fact made until September, 1831, nearly a year after the 
mortgage, yet as the lease is made under a power, it is referable to the in- 
strument creating the power, and is derived out of it, and has the same effect 
as if it had been made under the instrument itself. It is to be considered, in 
the first place, whether being made conformably to the power as to the rent 
and other requisites, the lease is to be regarded as binding on the trustees of 
the term for 1000 years, so as that they could not disturb the lessee in the 
enjoyment of the land, and we have no doubt but that it is binding on them. 
They are parties to the deed under which the lease is authorized to be 
executed — they assent to it and give it confirmation, and, therefore, they 
cannot disturb the lessee ; they are not indeed entitled to an estate of free- 
hold or inheritance in the technical sense of these words. We think the 
reservation is not to be so confined, but that if they are entitled to receive the 
rents, the reservation was sufficient to give them a legal interest therein, and 
that the trustees might have distrained for the rent ; and that their legal 
interest being assigned to the defendant /. Humphreys, he may do so. But it 
is alleged for the plaintiff, that even supposing the defendant had otherwise a 
right to distrain, he is precluded from doing so by having treated the plaintiff 
as a trespasser, manifested by the trustees — before the assignment to John 
Humphreys the defendant, having joined with some of the family of the Rogers* 
in bringing an action of ejectment. In that action, however, the right of entry 
is denied by the present plaintiff, the parties are at issue upon it, and the matter 
is undecided. There are many cases where the conduct of a party is taken into 
consideration, where the question is, whether the person against whom he 
seeks to enforce his claim, is to be treated as a person liable upon a contract, 
or as a trespasser ; but here is a lease executed under the seal of the plaintiff, 
and as long as he continues in possession, he is liable to the payment of the 
rent, which payment may be enforced by the usual remedies which the law 
gives for the recovery of it. If he had been actually evicted by a person 
claiming by title, or if the lessor or those claiming under him, or in this case, 
if the trustees under the 1000 years' term had entered upon the plaintiff, 
that would have been a good answer to the avowry ; but in the present case 
there is not even a judgment in the ejectment. And there being no eviction 
or re-entry or surrender of the term, the lease is in existence, and there is 
nothing to prevent the defendant from avowing. There is a very short 
abstract of the avowry ; in the special case it is not stated for what length of 
time the claim is made, but it is to be collected from the amount found by 
the verdict that it is for a year, but this defendant can only claim for half-a- 
year, for the trustee did not assign to him till after a half-year's rent had 
become due (a). 

Judgment for the defendant. 

(a) This is a mistake. Subsequently, in R» V. Richards, in showing cause, contended 

iFft/arsfterro, 1836, P^/uite/i/ obtained a rule nisi that no amendment could be made after the 

to amend the judgment, by increasing the term in which judgment had been given. The 

amount from 75/. to 150/. for one year's rent, Court however made the rule absolute. 
on the ground that it was a mere misprision. 
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Kmg't Beiush. 

"^^^ Blanchard v. Bridg£s. 

ij^enghtto nn- ^ASE for obstruction to windows and injury to a house. Plea : not guilty, 
of ligbt and air At the trial before Bosanquet, J. at the Spring Assizes for Hants, 1 834, a 

tiiroagb a window, ^^^^^{^1 was fouud for the plaintiff, subject to a case in which the following 

does not extend to ■ . •* . ^^ 

accesa throogb a facts were Stated : — Wm, Rolph being seised in fee of a field called Seven 
dowiBtJie ^"* ^cres, within the manor and tything of PorUwood, within the town and county 
wall, varjing in of the town of Southampton, and wishing to sell it in building lots, by deed of 
«Dd pod^° feoffment (with livery of seisin,) dated 15th May, 1816, made between Wm. 
£. Where the Rolph of the fifst part, John Primer of the seoHid part, Richard Close of the 
UndTba panj"tof third part, and Charles Martill of the fourth part, for the consideration tbere- 
^^•^^j^hich in mentioned, did infeoff Close of all that piece or parcel of arable land, lying 
tain windows in ou the wcst side of a Certain field called the Seven Acres^ situate, &c. ad- 
•^^^•'^i'*** measuring from north to south 22 feet, and from east to west 100 feet, and 
adjoining land, is bounded ou the uorth by land of Rolph, occupied by Martill; on the east 
H^enM**** "** ^y ^°^ ^^ ^^ Rolph, occupied by Rogers ; and on the west by a road 1 2 
nantnottoob. feet Wide, ueKt Southampton Common : together with all ways, &c easements, 
oTugbtuida^as ^^' ^^^^ever to the said piece of land appertaining : to hold to Close, his 
then enjoyed, is heirs and assigns for ever, with the usual covenants for title. Close occupied 
from tiiatdrcnm- ^^® ^*"^ conveyed to him, for the first two or three years, as a flower garden, 
stance. Roloh Continued to occupy the remainder of the field. He proposed to sell 

3 Where the 

owner of adjoin- it all out in Strips for buildings and marked out the land so occupied by him, 
ing land witnesses, and offered it for sale in lots for buildins, but only sold one lot to one 

without objection, _,,,^,, , "t rwM /» ii i 

alterations in the Elderfield, ou the cast side. 1 nree or lour years ago a board was put up by 
windows, there is ^[ph announcins that the land was on sale for buildins. The houses were 

no agreement on-»' o Aijn 

iiis part to be in- uot to be built in any particular manner, form, or plan. At the end of two 
hSme tiiTex^^ ^^ three years, Close contracted for the sale of the portion bought by him, to 
tion of twenty Snelgrove, who built thereon a cottage. No conveyance was ever made to 
stract theMcwis Snelgrove, The cottage was built about 14 feet from north to south, being 
of light and air, built to the extremity of the land conveyed by Rolph to Close, and leaving a 
the extremitj^of sp^cc of 8 feet ou the south sidc, which was used as a passage, and was 
his land. fenced off from the remainder of the land in Rolph's occupation, by posts 

and rails. There were two small windows at the east end of the cottage, and 
one on the west end. Subsequently Snelgrove contracted with Elderfield for 
the sale to him of the property in question. Elderfield wishing to enlarge 
his cottage, applied to Rolph to grant him more land on the south side for 
that purpose, which Rolph refused to do. Rolph afterwards consented to 
let him have 10 or \2 feet on the west side of the cottage. By lease and 
release, dated 11th and 12th September, 1822, the release made between C/b«e 
and Martill of the first part, Snelgrove of the second part, Rolph of the third 
part, Elderfield of the fourth part, and Wade of the fifth part, reciting the 
feoffment of 1 5th May^ 1816, and that Snelgrove had afterwards purchased the 
piece of land, and erected thereon a cottage, and had then agreed to sell the 
land and cottage to Elderfield; and that Close, Martill, and Rolph, at the 
request of Sne^rore, had agreed to join in conveying the same to Elderfield: 
It was witnessed, that for the consideration therein mentioned, Close, Martill 
and Rolph, at the request and by the direction of Snelgrove, did, and each of 
them did, as to all their estates in the premises^ grant, bargain, sell, alien, 
release, and confirm, and Snelgrove did ratify and confirm unto Elderfield all 
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that piece or parcel of land (describing it as before), and also the messuage Kuig*t Bendt. 
or cottage lately erected and built thereon, which piece or parcel of land v^v^ 
admeasured from north to south 22 feet, and from east to west 112 feet ; and Blanchard 
was bounded on the north-east and south by land of Ralph, and on the west Bridges. 
by Southampton Common, and had been lately occupied by Snelgrove : to- 
gether with all ways, &c. lights, easements, &c. to the said piece or parcel of 
land, newly erected cottage, hereditaments, and premises belonging : to hold 
to Elderfield and his heirs. Immediately afler the execution of this con- 
veyance, Elderfield commenced alterations in the cottage, and employed 
Kent as the architect. Kent told Rolph what he was going to do. Ralph was 
oAen present whilst the work was in progress, and saw the alterations going 
on, but knew nothing of the plan. He knew a wall adjoining the land was 
intended to be built, in order to enlarge the house. The old windows on 
the east were merely carried out in a straight line five feet, and additions 
made to form them into bow windows. Part of the footings of the exterior 
of the new south side were built by Kent on Rolph^a land. Kent spoke to 
Rolph about the footings after the wall was built, but not before. Ralph 
consented to their remaining, on condition that if he himself built, he should 
be at liberty to build up to the south wall of the cottage. Two new windows 
were put in on the western side, one on the old part, another on the new. 
The old windows were altered by putting in new mouldings : after this was 
done, Kent applied to Rolph for leave to put up a cornice spout projecting 
over his land from the southern wall, which Ralph consented to do, on con- 
dition that he should be at liberty to remove it when he liked, and build 
home to the wall. Elderfield occupied the cottage in its altered state with- 
out any interruption till 1 828, when he let it to Cobb, Ralph continued to 
occupy the adjoining land, principally as arable land, and on the application 
of Cobbj who then occupied the cottage, and who wished to make a further 
addition to it on the north side, he, by indenture of 1st June, 1828, demised 
to Cobb for 21 years, at the rent of 10/. a year, all that piece or parcel of 
land, situate, &c. adjoining the dwelling-house of Cobb, on the north side 
thereof, and containing in depth from west to east 55 feet, and in breadth 
from north to south 14 feet 9 inches, bounded on the west by the public 
road leading from Southampton over the common to Portswood, on the south 
by the dwelling-house of Cobb, and on the north and east by the land of 
Rolph, and on which piece or parcel of land Cobb had begun to erect a chaise- 
house and stable : together with all and singular the easements, privileges, 
and appurtenances to the said piece or parcel of land belonging, or in any 
wise appertaining. On 28th November, 1828, Cobb assigned the last-men- 
tioned term to T, R, Burden. On 30th August, 1831, Burden assigned to 
the plaintiff, who occupies the remainder of the premises as tenant from year 
to year under Elderfield. In 1 829, Elderfield built a new house on that part 
of his land which adjoined the south side of the cottage and premises oc- 
cupied by the plaintiff: up to that time the field had been used principally 
as arable land. A low wall belonging to the plaintiff, about 4 feet high, 
divided the two properties. By lease and release, dated 1 4th and 1 5th February, 
.1832, between strangers of the first and second parts, Rolph of the third 
part, and the defendant of the fourth part, reciting {inter alia) certain in- 
dentures of i)ece9n&er, 1812, those parties, at the request and by the appoint- 
ment of Ao/j^A, and also W, Rolph, did, and each of them did, according to their 
teveral and respective interests and estates, grant, bargain, &c. unto the 
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Kimg*tBenelu defendant all that newly-erected messuage or dWelling-hoase, with the 
v^s/^^ stables, &c. and the shrubberry in front, and the garden behind the same, 

Blakchabd the boundary of such garden being in a straight line from the south, or ad- 
BsiDOKs. joining wall of premises belonging to Mr. Blanckard (the plaintiff) to ^c. 
situate, &c. containing by admeasurement in length, on the north side 315 
feet, on the east side 184 feet, on the south side 381 feet, and on the west 
side or front 184 feet ; bounded in part on the north by premises belonging 
to Mr. Blanchardj and on the remainder part by land belonging to Rolph, on 
the east and south by, &c. and on the west by the public road, towards 
Southampton Common, formerly part of the said piece or parcel of land, called 
or known by the name of the Scoen Acres ; together with all houses, &c., 
fences &c., ways &c., easements &c., advantages, emoluments, rights, mem- 
bers and appurtenances to the hereditaments thereby released belonging 
or in anywise appertaining, and therewith usually held and occupied or 
enjoyed, or accepted, reputed, deemed, taken, or known as part, parcel, or 
member thereof, or of any part thereof, to hold to the defendant, his heirs 
and assigns. In 1833, some disagreement having arisen between the plaintiff 
and defendant, the latter erected, first a wooden fence, and then a brick waU, 
parallel and close to and extending the whole length of the plaintiff's house. 
The wall for 31 feet was 14 feet 6 inches high, and within two feet of the 
eaves of the plaintiff's house, and for the remainder of the distance the wall 
was 8 feet 11 inches high. Before the erection of this waU, the rooms at the 
east side of the cottage were light, cheerful, and healthy. The erection of 
the wall has materially diminished the light, and is likely to create dampness, 
signs of which have made their appearance on the plaintiff's wall. 

Sir fV. FolUtty (with whom was Setoell,) for the plaintiff. No man is by 
law permitted to derc^ate from his own grant. Rolpk here granted the land 
for the purpose of building a house with free access of light and air ; he 
could not, therefore, have obstructed the windows in question. The de- 
fendant claims through Rolph : he is therefore equally precluded. Palmer 
V. Fletcher {a\ Cox v. Matthews (6), Compton v. Richards (c), Swan- 
borough V. Coventry {d\ Coutts v. G or ham (e), Rivier v. Bower (/). No 
distinction can be taken, that in the present case the grant by Rolph was of 
land and not of a house ; because it was a grant of land for the purpose of 
' building a house ; and therefore all the consequences of a grant of a house 
would follow. Again, as Rolph was clearly cognizant of the progress of the 
work without objection, and was afterwards a party to the subsequent con- 
veyance, it must be taken that a licence or covenant by him for the uninter- 
rupted access of light and air through the windows in question, must be 
presumed ; and that such licence or covenant is either irrevocable and 
absolute, or determinable only under conditions of fact which have not been 
performed. If Rolph is so bound, then the obligation is equally binding on 
the defendant ; Bridges v. Blanchard (g), Hewlins v. Shippam, (h). An 
action is maintainable if any part of the space occupied be obstructed ; 
Chandler v. Thompson (i). 

(a) 1 Lc?. 122. (f) Ryan & Mood. 24. 

(6) 1 Vent. 237. (e) I Add. & Ellis, 536. 

(c) 1 Price, 27. (h) 6 Barn. & Cress. 221. 

(d) 9 Bing. 305. (t) 3 Camp. 80. 
(0 Mood. & Malk. 396. 
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Smirkef contrd, — In all the cases cited as to the effect of a grant, there Kmg*t Bench 
was a house in esse at the time. That circumstance sufficiently distinguishes 
them from the present case, where the grant was of what is called in the 
case arable land. Portmore (Earl) v. Bunn {a\ Right d. Jefferys v. Buck- 
nell (b\ are authorities to show that where it appears by the deed that the 
grantor has only a limited interest, the grant must be construed as limited 
by the grantor's interest, though the words may be general. Even if the 
old windows were privileged, the new ones were not so, unless they were 
in precisely the same place, and of the same dimensions ; Cherrington v. 
Ahney (c), Moore v. Ramson (d). The implied licence or covenant con- 
tended for by the other side, if any thing, can only have been a mere verbal 
licence. That will not be sufficient : because this is an easement which only 
lies in grant, and cannot be by parol. AldrecCs case (e). Barker v. Rich' 
ardson (/), Canham v. Ftsk (g). 

Sir W. Folleit, in reply, also cited Doe d. Shepherd v. Allen (A), Doe 
d. Foley v. Wilson (t). 

Cur, adv. vult. 

Pattesom, J. in the course of the term, delivered the judgment of the 
Court as follows : — This was a special case argued before my brothers Williams 
and Coleridge, and myself. The action was for darkening certain windows, 
and otherwise injuring the house of the plaintiff. The material facts on 
which our judgment proceeds are the following : — Rolph being a tenant in 
fee of a close called the Seven AcreSf by a deed executed in 1816, and con- 
taining only the usual covenants for title, granted a portion of it in fee to one 
Close, describing it as a parcel of arable land. Close occupied this parcel as 
a garden for two or three years, and then contracted to sell it to one Snel^ 
grove, who entered without any conveyance, and erected a cottage with two 
small windows at the east end, and one at the west end. Snelgrove being 
still without any conveyance, contracted to sell it to one Elderjield, who 
wishing to enlarge the cottage, procured from Rolph sl grant of twelve ad- 
ditional feet on the western side of the cottage. This grant was effected by 
deeds of lease and release, dated respectively the 11th and 12th September, 
1822, in which Rolph, Close, and Snelgrove, were granting parties, and the 
erection of the cottage was recited. The parties ** as to all their estates in 
the premises,'' granted " all that parcel of land," and the cottage lately erected 
thereon, the parcel admeasuring from north to south 22 feet, and from east 
to west 112 feet, bounded on the north-east and south by land of Rolph, 
together with all ways, &c. lights, easements, &c. This grant of 112 feet 
included the premises contained in the deed of 1816. Upon the execution 
of this conveyance, Elderjield enlarged his cottage on the south side, carrying 
it to the extremity of his land, on ground which before had been used as a 
passage, and in the western end of this newly built part he inserted a small 
window. At the eastern end of the house he carried forward a projection 
about 6^ feet, terminating in bay windows, and these bay windows were sub- 
stituted for, but were not in the same places, though in the same direction as 



(a) 1 Barn. & Cress. 694. 
(6) 2 Bam. & Adol. 278. 
(c) 2 Vern. 646. 
{d) 3 Barn. & Cress. 332. 
(e) 9 Co. Rep. 58. 



(/) 4 Barn. & Aid. 679. 
{g) 2 Cromp. & Jervis, 128. 
\h) 3 Taunt. 78. 
(i) 11 East, 66. 
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King's Bench, the two foimer windows at the end of the house. It is for the inconvenience 
occasioned hy darkening these three newly-made windows that the action is 
brought. The cottage in its altered state was occupied by Elderfield till 
1828, Rolph continuing to occupy the remainder of the fields principally as 
arable land. In that year the cottage was let to one Cobb^ who being desirous 
of making a further addition to it on the north, for the purpose of erecting a 
chaise-house and stable, procured from Rolph a lease for a term of years of a 
small portion of the field, described as bounded on the south by CM'a dwel- 
ling-house. The plaintiff is the assignee of this term, by an assignment in 
1831, and holds the remainder of the premises as tenant from year to year to 
Elderfield, The defendant claims under a subsequent conveyance from 
Rolph f who built a dwelling-house on the field in 1829. The right to main- 
tain the present action was rested in the argument on two grounds ; first, 
upon the principle established, that no man should derogate from his own 
grant — in considering which it was rightly assumed that the defendant stood 
in precisely the same situation as Rolph : and, secondly, that from the grants 
above stated, coupled with certain grants to be mentioned hereafter, a licence 
or a covenant for the unobstructed access of light and air through the win- 
dows in question was to be presumed ; and that such licence or covenant was 
in law either irrevocable and absolute, or determinable only under conditions 
of fact, which had not been performed. That the plaintifiTs argument should 
have its full weight, it was obviously necessary to contend that no distinction 
is to be made between the windows in the cottage when first built, and the 
windows now in question, as no grant has been made by Rolph to those under 
whom the plaintiff claims, since the formation of the present windows, except 
by the lease of 1828. But we are of opinion that this point cannot be suc- 
cessfully contended. With respect to the western window, the part of the 
house in which it was placed had no existence until after the conveyance of 
1822, the land on which the structure was afterwards raised had, up to that 
time, been used only as a passage. As to the windows at the east, the case 
finds that they do not occupy the places of the old windows : the wall in 
which those windows were no longer exists, and assuming that no greater 
change of position has been made than is necessarily consequent upon the 
carrying out of the side walls five feet, and converting the termination into a 
bow, such a change is, in our opinion, sufficient to prevent their being clothed 
with the same rights as the former windows. In whatever way precisely the 
right to enjoy the unobstructed access of light and air from adjoining land 
may be acquired (a question of admitted nicety), still the act of the owner of 
such lands, from which the right flows, must have reference to the state of 
things at the time when it is supposed to have taken place ; and as the act of 
the one is inferred from the enjoyment of the other owner, the right must in 
reason be measured by that enjoyment. The consent, therefore, cannot fairly 
be extended beyond ihe access of light and air through the same aperture (or 
one of the same dimensions, and in the same position,) which existed at the 
time when such consent is supposed to have been given. It appears to us 
that convenience and justice both require this limitation. If it were once 
admitted that a new window, varying in size, elevation, or position, might be 
substituted for an old one, without the consent of the owner of the adjoining 
land, it would be necessary to submit to juries questions of degree, often of a 
very uncertain nature, and upon very unsatisfactory evidence ; and a party 
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who had acquiesced in the existence of a window of a given size^ elevation, King*t Bench^ 
or position, because it was felt to be no annoyance to him, might be thereby 
concluded as to some other window to which he might have the greatest 
objection, and to which he would never have assented if it had come in ques- 
tion in the first instance. Chandler v. Thompson is not at all inconsistent with 
this reasoning ; there an ancient window had been enlarged in the same place, 
the original aperture remained, and the case only decided that that aperture 
remained privileged, as before the enlargement. We do not forget that the 
windows in the present case, whatever their privilege may be, are not claimed 
as ancient windows^ or in the ordinary way, from an acquiescence of twenty 
years 5 but this circumstance furnishes no ground for any distinction as to 
the point now under consideration. The inquiry, therefore, as to the first 
ground on which the plaintiff's case is rested, is limited to the effect of the 
lease of 1828 ; in considering which, we are not at liberty to attach any weight 
to the fact that the conveyances of 1816 and 1822 proceeded fropci the same 
grantor. Now it seems a strong thing to contend that a lease for years, of 
some feet of land on the north side of an existing dwelling-house, for the 
purpose of erecting a chaise-house and stables, will in itself prevent the 
lessor from making erections on the south side, by which the eastern and 
western windows may be darkened : admitting, as we are disposed to do, to 
the fullest extent, the principle that no man shall be allowed to derogate from 
his own grant, the only grant here is the lease^ and it would be extending the 
principle to very indirect and remote consequences, to consider the act com- 
plained of as derogating from that grant. But it is said, secondly, that the 
several grants by Rolph, coupled with his acts and declarations, amount to a 
licence or to a covenant that the light and air should have free access to the 
house, through the present as well as the former windows. In considering 
these, it is proper to go back to the commencement ; but we are not at liberty to 
attach any weight to the statement that Rolph desired to sell in building lots, by 
which it is sought to give a character to the grant of 1816, which on its face 
it will not bear : unless we are allowed to alter the terms of the contract, by 
the introduction of previous wishes or intentions, we must regard it as a mere 
conveyance of ara6/e land; and there is no doubt, that at any time previously 
to the erection of the cottage by Snelgrove, Rolph was at liberty to erect any 
buildings or walls in the residue of the field, which were not prejudicial 
to the occupation of the parcel granted away as arable land. Nor would the 
erection of the cottage make any difference in his rights, because, as to this 
cottage^ Snelgrove did not claim under him. The land not having been 
granted for building purposes, the parties were, as to the cottage^ strangers 
to each other ; and no mere acquiescence for a shorter period than twenty 
years would have precluded him from obstructing the windows. It was con- 
tended, however, that the grant of 1822 altered the position of the parties, 
and confirmed the use which had been previously made of the land for 
building. By the grant itself, nothing passed from Rolph but twelve feet of 
land^ although, in the same deed, the cottage with all its existing lights, is 
conveyed by Close. The alterations now in question were made subsequent 
to that grant ; and it appears that although Rolph was ignorant of the precise 
plan intended to be adopted, yet he was often on the spot during the progress 
of the work, and had every means of obtaining a general knowledge of the 
nature of the alterations. He made no objection, but at the time reserved to 
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hiiiMelf specifically a ri^t to boild up to the sooth wall. Upon the evidence 
of these £acU, the Court (which hy the agreement of the parties is to draw 
any conclusioD which a jury might have drawn) is desired to infer that the 
wiiidows DOW in existence were placed in their present position with such an 
acquiescence or consent on the part of Roipk^ as to warrant the presumption 
of whatever legal instrument may have been necessary to convert the plaintiff's 
parcel into a dominant, and the defendant's into a servient tenement, in respedt 
of these lights. Before however the Court will feel warranted in making such 
a presumption, it must consider what right or power Roiph had to prevent the 
throwing out of these windows. The fullest knowledge, with entire, but mere 
acquiescence, cannot bind a party who has no means of resistance. There 
may appear to be some hardship in holdii^ that the owner of a close, who 
has stood by without notice or remonstrance, while his neighbour has incurred 
great expense in building upon his own adjoining land, shall be at liberty 
by subsequent erections to darken the windows, and so destroy the comfort 
of such buildings ; yet there can be no doubt of his right so to do, at any 
time before the expiration of twenty years from their erection, and this with 
good reason ; for it is £slt more just and convenient that the party who 
seeks to add to the enjoyment of his own land, by any thing in the nature 
of an easement upon his neighbour's land, should first secure the right to it 
by some unambiguous and well understood grant of it, from the owner of 
that land, than that such right should be acquired gradually as it were, and 
almost without the cognizance of the grantor, in so uncertain a manner as to 
create indefinite and puzzling questions of fact, to be decided, as we daily 
see, by litigation. If a party who has neglected to secure to himself rights so 
important, by previous express licence or covenant, relies for his title to 
them upon any thing short of an acquiescence for twenty years, we think the 
onus lies upon him, of producing such evidence as leads clearly and conclu- 
sively to the inference of a licence or a covenant. It is difficult, perhaps 
impossible, to define the necessary amount of such evidence, but we are of 
opinion that the amount in the present case is clearly insufficient. This 
disposes of the action as regards the windows. With respect to the injury 
alleged to be occasioned by the building of the wall to the body of the house, 
it is sufficient to say, that when that part of the house was built, and en- 
croached on Rolpk*s land, it was stipulated that he should be at liberty at any 
subsequent time to build close up to the wall in question. 

Judgment for the defendant. - 
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1. ^HEREAS by the statute 4 Henry 4, c. 18, it was enacted " That all the Uegulw 
attorneys shaU be examined by the justices and by their discretion their Geuerales. 
names put on the roll, and they that be good and vertuous, and of good fame, 
shall be received and sworn well and truly to serve in their offices." And 
whereas by the statute 3 Jac. 1, c. 7, sec. 2, it was enacted, '* That none 
shall from henceforth be admitted attorneys in any of the King's Courts of 
Record, but such as have been brought up in the same Courts, or otherwise 
well practised in soliciting of causes, and have been found by their dealings 
to be skilful and of honest disposition, and that none be suffered to solicit 
any cause or causes in any of the Courts aforesaid, biit only such as are 
known to be men of sufficient and honest disposition." And whereas by a 
rule made in Michaelmas Term, 1654, in the Courts of King's Bench and 
Common Pleas^ it was ordered that the Courts ** should once in every year, 
in Michaelmas Term, nominate twelve or more able and credible practisers 
to continue for the ensuing year, to examine such persons as should desire to 
be admitted attorneys, and appoint convenient times and places for the exa- 
mination : and the persons desiring to be admitted were first to attend with 
their proofs of service, then to repair to the persons appointed to examine, 
and, being approved, to be presented to the Court and sworn." And whereas 
by the statute 2 Geo. 2, c. 23, s. 2, it was enacted, '* That the Judges, or any 
one or more of them, should, and they were thereby authorized and required, 
before they should admit such person to take the oath, to examine and in- 



Generalei. 
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King's Bench, ^luifc by sQch ways and means as they should think proper, touching his 
v^v^ fitness and capacity to act as an attorney : and if such Judge or Judges re- 
^leguls spectively should be thereby satisfied that such person is duly qualified to be 
admitted to act as an attorney, then, and not otherwise, the said Judge or 
Judges of the said Courts respectively should, and they were thereby autho- 
rized to administer to such persons the oath thereinafter directed to be taken 
by attorneys : and after such oath taken, to cause him to be admitted an 
attorney of such Court respectively." And whereas in order to carry the 
last-mentioned statute more fully into efiect, it is expedient annually to 
appoint examiners, subject to the control of the Judges in manner hereinafter 
mentioned : It is Ordered that the several Masters and Prothonotaries for 
the time being of the Courts of King's Btnch, Common PUaSf or Exchequer^ 
respectively, together with twelve attorneys or solicitors, to be appointed by 
a Rule of Court in Easter Term in every year, be examiners for one year : 
any five of whom (one whereof to be one of the said Masters or Prothonota- 
ries) shall be competent to conduct the examination ; and that fi'om and after 
the last day of next Easter Term, subject to such appeal as hereinafter men- 
tioned, no person shall be admitted to be sworn an attorney of any of the 
Courts, except on production of a certificate signed by the major part of such 
examiners actually present at and conducting his examination, testifying his 
fitness and capacity to act as an attorney ; such certificate to be in force only 
to the end of the Term next following the date thereof, unless such time shall 
be specially extended by the order of a Judge. 

%, It is further Ordered, that the examiners so to be appointed shall con- 
duct the said examinations under regulations to be first submitted to and 
approved by the Judges. 

S. And it is further Ordered, that in case any person shall be dissatisfied 
with the refusal of the examiners to grant such certificate, he shall be at 
liberty to apply for admission by petition in writing to the Judges, to be deli- 
vered to the Clerk of the Lord Chief Justice of the Court of King's Bench, 
upon which no fee or gratuity shall be received; which application shall be 
heard in Serjeant's Inn Hall, by not less than three of the Judges. 

4. And whereas the Hall or building of the Incorporated Law Society of 
the United Kingdom, in Chancery Lane^ will be a fit and convenient place 
for holding the said examination, and the said Society have consented to 
allow the same to be used for that purpose : It is further Ordered, that until 
further order such examinations be there held on such days, being within the 
last ten days of every Term, as the said examiners or any five of them shall 
appoint ; and that any person not previously admitted an attorney of any of 
the three Courts, and desirous of being admitted, shall, in addition to the 
notices already required, give a Term's notice to the said examiners of his 
intention to apply for examination, by leaving the same with the Secretary of 
the said Society at their said Hall ; which notice shall also state his place or 
places of residence, or service for the last preceding twelve months ; and in 
case of application to be admitted, on a refusal of the certificate, shall give 
ten days' notice, to be served in like manner, of the day appointed for 
hearing the same. 
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5. And It is further Ordered, that three days at the least before the com- 
mencement of the Term next preceding that in which any person not before 
admitted shall propose to be admitted an attorney of either of the Courts, he 
shall cause to be delivered at the Master's or Prothonotary's Office, as the 
case may be, instead of affixing the same on the walls of the Courts, as now 
required, the usual written notices, which shall state, in addition to the parti- 
culars now required, his place or places of abode or service for the lastpreceding 
twelve months, and the Master or Prothonotary, as the case may be, shall 
reduce all such notices as in this rule first mentioned into an alphabetical 
table or tables under convenient heads, and affix the same, on the first day 
of Term, in some conspicuous place within or near to and on the outside of 
each Court. 

6, And whereas it is expedient that upon the re-admission of attornies 
the judges should have further means of inquiring as to the circumstances 
under which persons applying to be re-admitted discontinue to practise, and 
as to their conduct and employment during the time of such discontinuance. It 
is further Ordered, that at the time of giving the usual notice of the inten- 
tion to apply for such re-admission, the party shall cause to be filed the 
affidavit on which he seeks to be re-admitted, with the Master or Protho- 
notary, as the case may be, which affidavit shall contain, in addition to the 
particulars now required, a statement of his place or places of abode during 
the last preceding year ; and such person shall also at the same time cause to 
be left a copy of such affidavit with the clerk of the Lord Chief Justice of 
the Court of King*s Benchj and the rule for the re-admission of such person 
shall be drawn up on reading such affidavit, and also an affidavit of such 
copy having been left in compliance with this rule. 
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HOLIDAYS AT THE LAW COURTS. 

Whereas by the Act of the 3 & 4 J^. 4, c. 42, s. 43, it is enacted^ that 
none of the several days mentioned in the statute passed in the session of 
Parliament holden in the fifth and sixth year of the reign of King Edtoard the 
6th, intituled, ** An Act for keeping Holidays and Fasting Days," shall be 
kept or observed in the Courts of Common Law, or in the several offices 
belonging thereto, except Sundays, the day of the Nativity of our Lord, and 
the three following days, and Monday and Tuesday in Easter week : It is 
hereby ordered, that^ henceforth, in addition to the said days, the following 
and none other shall be observed or kept as holidays in the several offices 
belonging to the said Courts, viz. — Good Friday and Easter Ere, and such 
of the five days following as may not fall in the time of Term, but not other- 
wise : the Birth-day of our Lord the King, the Birth-day of our Lady the 
Queen, the day of the Accession of our Lord the King, IVhit Monday, and 
Ifhit Tuesday, 

{Signed hy all the above-named Judges,) 



VOL. I. 
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Bail Court. 

^^\-^ Dyer v. Levi. 



Attorales are not 
bound to sue ia 



'yHIS was an action of debt brought to recover the sum of 2/. 16*. 6rf.^ for 
Courts of rV~ * business done by an attorney. At the trial before the under-sheriff 

thTa^t^c^mru? of Middlesex, on the 6th August last, the jury gave a verdict for the sum of 
of privilege is !/• 6s, 4d, It was admitted at the trial that the parties resided, and the 
ulolforaitY oif"** cause of action arose, within the jurisdiction of the Court for the recovery of 
Process Act. Small debts at Blackheath and the neighbourhood. A rule was obtained in 

Michaelmas Term to show cause why judgment should not be given for the 
defendant, and why the plaintiff should not pay treble costs to the defendant, 
pursuant to the several statutes of 5 Geo. 3, c. 8 ; 10 Geo. 3, c. 29; and 47 
Geo. 3, sess. 1, c. iv. ; and that in the meantime proceedings be stayed. 

Manselj showed cause. — The plaintiff in this case is an attorney, and 
when attorneys sue for their costs, they are not bound to sue in Courts 
of Request. This was an action for costs, and in 7Wd*s Practice (a) it is 
laid down, that attornies may sue in their own Courts for debts under forty 
shillings. The Uniformity of Process Act has done away with all pro* 
ceedings except by summons and capias, but still it appears from the' 
indorsement of the writ itself, and from the declaration, that the plaintiff is 
an attorney, and is suing for business done by him as such ; he, therefore, 
clearly is not bound by the Acts establishing this Court of Requests. 

Steer, contrd* — There is a provision in the statute 5 Qeo, 3, c. 8, s. 28, 
that no attorney is to have privilege in the Court thereby established. That 
would be a sufficient answer on that point, but there is also another. The 
Uniformity of Process Act, by doing away with all proceedings by attachment 
of privilege, has in effect taken away the privilege of attornies to be exempted 
from the operation of Acts establishing Courts of Request. 

There were other points argued, which it is unnecessary to notice. 

Cur. adv. 'cult. 

LiTTLEDALE, J. this term (Feb. 1st,) gave judgment. — This was a case 
argued before me last term, in which the plaintiff, an attorney of this Court, 
sued in the superior Court for his costs, and the cause was tried before the 
Sheriff on a writ of trial. The plaintiff recovered a verdict for 1/. 6^. 4(/. 
- A rule was then obtained to show cause why judgment should not be given 
for the defendant, and why the plaintiff should not pay treble costs to 
the defendant, pursuant to the several statutes of 6 Geo, 3, c. 8 ; 10 Geo. 
8, c. 29 ; and 47 Geo. 3, sess. 1 , c. iv. T was prepared to give judgment last 
term on the question as to the costs, but I took time to reconsider the case. 
At that time it appeared to me that the plaintiff being an attorney was not 
protected by his privilege, and that he ought to have sued in the Court of 
Requests. On further consideration of tlie subject, and on the authority of 
a case decided this term in the Court of Exchequer (b), I have, on that part 
of my judgment, come to a different conclusion, and think that the plaintiff, 

(a) P. 80, 9th edit. (6) Wright v. Skinner, 3 Cromp., Mecs., & 

Rose., 144. 
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being an attorney, was not bound to sue in the Court of Requests. I founded Bail Court. 

my opinion last term on the cases of Tagg v. Madan (a), and Parker v. ^^v^ 

Vaughan (6), and particularly on the first. In that case the plaintiff, an Dyer 

attorney, had not sued by attachment of privilege, and on an application to lsvi. 

plead that the cause of action arose within the jurisdiction of a Court of 

Requests, it was said by the Court, that as the plaintiff had sued as a common 

person he was not protected by his privilege. The reason given was, that he 

had elected to sue as a common person, and had thereby waived his privilege. 

By the Uniformity of Process Act the attachment of privilege is taken away, 

but not the privilege itself. Before that statute an attorney might elect to 

sue as a common person, now the statute having taken away the attachment 

of privilege, it is not lefl to the option of an attorney to sue as a common 

person, or not, as he pleases ; but then it was not the intention of the Act 

altogether to deprive attornies of their privilege of suing in the superior 

Courts. Therefore, on the authority of the case in the Exchequer^ deciding 

that though the election of suing by attachment of privilege is taken away, 

yet the privilege itself is not, because an attorney is deprived of that election; 

this rule must be discharged. This decision puts an end to the other points 

argued in the case. The clause in the statute 5 Geo. 3, c. 8, that attornies 

are not to have their privilege in the Court thereby established, applies only 

to attornies who are defendants^ who are served with process of that Court, 

but does not apply to plaintiffs. 

Rule discharged without costs. 

(a) 1 Bos. & Pul. 629. (6) 2 Bos. & Pul. 29. 



Ryan v. Faknell. 

A Rule had been obtained to show cause why defendant's attorney should ^ ™^® ^ *^®^ 
not pay him a sum of money. On cause being shown, it was referred to attorney should 
the Master. The Master found that a certain sum was due by the attorney »o'P«y ]>"«"««»' 

•'a sun of monevy 

to his client, and made his allocatur accordingly. Upon the Master's report having been 
being made, the rule which had been obtained was made absolute. The sum JJ^**^^* 
not having been paid, — found a certain 

sum due* and 
made his tf/J^tfUff* 

BarstoWf now moved for a rule absolute, in the first instance, for an attach- accordingly, 

ment against the attorney. He submitted that the case differed from the roie'waTmade 

ordinary case, where an attorney is ordered to pay a sum of money, as the absolute-.— fl««. 

Master's allocatur has been adopted and confirmed by the Court. attachment for the 

non-payment was 

Pattesok, J. — I think there is no difference, the Master is only an arbi- the first instance. 
trator, and is put in the place of the Court to ascertain the amount due. I 
think the parties are in the same situation as if the order had been made in 
the first instance by the Court (c). 

Rule nisi only granted, 

(c) Reg. Gen. T. T. 17 G. 3. 

Y Y 2 
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^^^^^ OxEXDOx r. Cropper. 



^^^ ffTIflTEmrRSTapfilkd&frtLTnietothtmcanatwhjlhef^^ 
Mmd^r^Ummiiur &^^ tecttrltj for the cosu incarred in tfak canse. The cause was tried 



•M«r irfai^fW at the last assizes, when a rerdict was (bond for the defendant. In Mkkael" 

wku term the plaintiff obtained a role ■is for a new trial, which had not yet 



to §ad ■tw rfty eooie on to be argued. The plaintiff is in insolvent drcmnstances, and after 
imimtUtmih I'^'Dg in prison for debt for some time got dischaiged, and is now liTing at 

Paris* This \m certainly a novel case in which to apply for security for costs ; 
but it \m submitted that it is a case in which the Court will grant it. [Pat- 
tcttm, J. — It is certainly a novel case; all the costs have already been incurred 
except those of the argument on the new trial.] — In the case of Lneis v. 
Ovens (a) f the Court granted sf similar application, on a writ of error being 
brought. 

Pattesov, J. — There the writ of error was brought for the purpose of 
delay, here there is a point of law to be argued. I cannot grant this appli- 
cation, as I must assume there is some doubt as to the verdict being right. 
I know of no instance where security for costs has been granted, except at 
the commencement of the proceedii^, where the party is resident abroad. 
Here all the expenses have already been incurred. 

WMtehurst^ then asked leave to alter his motion, and to confine it to the 
future costs that would arise on the argument. 

Patteson, J. — I think I cannot grant that application. The only mode of 
enforcing the rule would be to order that the judgment should be entered up, 
which would be contrary to the opinion of the Court as at present expressed. 

Rule refused, 
(a) 5 Barn. & Aid. 265. 

CowpER and another v. Jones. 

On ft iham plea ^HIS was an action of debt on recognizance of bail for one Stenburg, The 
c^t wiih^t **** defendant pleaded, that after judgment bad been recovered against Steti- 
five the piftintiff burg, and before any action accrued to the plaintiff, and before the commence- 
mwt if ftJ"J«u' tnent of the action, that Stenburg became bankrupt, according to the statutes 
of N piM, relating to bankrupts. 

Manscl, moved for a rule to show cause why the plaintiff should not have 
leave to sign judgment as for want of a plea. This plea is a mere sham 
plea, and, if true, is no answer to the action. The object of the defendant is 
merely to delay the cause. It is a mere trick, and the Court will grant this 
rule. The case o^Mihy v. Walls (b) is an authority for this application. 

Patteson, J.— I do not know that I have power to give leave for judg- 
ment to be signed as for want of a plea. It was at one time ruled by the 

(h) IDowl. P. C.648. 
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Courts, that when a sham plea was pleaded, the plaintiff should be at liberty Bail Court. 
to sign judgment as for want of a plea. Afterwards they retraced their steps v^\^^ 
and refused to allow judgment to be signed except under particular circum- Cowpee 
stances, as where the defendant is under terms, or where the plea is of such a Jones. 
nature as to require two different modes of trial. But where the plea is only 
a statement of facts, and it is suggested that they are not an answer to the 
action, the Court will not give leave to sign judgment as for want of a plea. 
The defendant must demur, and I hope some rule will be adopted to argue 
such demurrers early in the term. 

Rule refused. 



Armstrong v. Marshall. 

^HIS was an action by a surveyor for his expenses in making plans of some i. iiie eoait 

mines. The plans were made for the purpose of being given in evidence in ^"a°**'j*'„*j|lJ,* 
an action of trespass between the occupiers of two adjacent mines. The plans, ground thatUio 
it appeared, were not accurate, which was accounted for by the plaintiff by jjJ[edcCTUi"*^ 
the state of the air in the mines. They were given in evidence in the action e\'idence, tiwt re- 
of trespass, and the special jury by which it was tried had the plans by them j^'JuIgonUw 
while considering their verdict. This action by the surveyor was referred to face of Uie award. 
a barrister to award what was due. At a meeting before the arbitrator, one by a surveyor fur 
of the special jury who had tried the action of trespass, was examined as to making some plans 
the accuracy of the plans, and he deposed to his own impression that they curate, but which 
were inaccurate. On bcintr further questioned as to the effect the plans had '"***, ***^" s^ven in 

. . . . , 1 /» evldrncf on the 

on the jury in agreeing on their verdict, it was objected on the part of the trial of a cause, 
plaintiff, that such evidence was inadmissible. The arbitrator rejected the feJJ*^b|c*b ^e *^" 
evidence, and ultimately made his award tliat the defendant should pay the had on the jury in 
plaintiff 17/. 2s. A rule was obtained last Michaelmas Term to show cause JfldtctlsTofc"!^ 
why the award should not be set aside, on the ground that the arbitrator had dence. 
rejected this evidence. 

Erie, now showed cause. — This rule cannot be supported, for two reasons. 
In the first place the objection does not appear on the face of the award, and 
all the authorities show that it cannot therefore be made. If the Court should 
think that argument invalid, the rule must yet be discharged ; as the arbitra- 
tor was right in rejecting the evidence offered. The impressions which the 
plans created in the minds of the rest of the jury, or their opinions, could not 
possibly be evidence in the cause. Those impressions and opinions could 
only be derived from their conversations, which are clearly inadmissible in 
evidence. It is, moreover^ very inexpedient to make such inquiries of the 
jurors who have tried a cause. 

Crowdcr, conlrd, — The question here is, whether a certain line of evidence 
was improperly rejected by the arbitrator. The arbitrator must have thought 
that the questions put related to a matter the juror was bound not to reveal. 
That is clearly an erroneous idea, a special jury not being bound to secresy 
like a grand jury. The evidence was admissible. It was material to knov^ 
whether the plans were the foundation of the jury*s decision. This was a 
question not of opinion or of Conversation, but of fact. As tegafded the jiir'or 
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examined, it was asking him on what he acted in giving his verdict. As 
regards the other jurors, their consultation together was a fact, and it was 
also a fact whether or not they took these plans into their consideration in 
agreeing on their verdict. These were facts which were admissible in evi- 
dence, and this rule must be made absolute. The objection taken, that the 
rejection of ihis evidence does not appear on the face of the award, cannot be 
supported. The case of Wade v. Huntley (a), decides that a mistake in the 
judgment of the arbitrator is a cause for setting aside an award. [Pa^^e^on, 
J. — The case of Campbell v. Twemlow (6), is conclusive against this applica- 
tion.] — The judgments of Lord Tenterden and Lord Eldon in the cases of 
Bichardson v. Nourse (c) and Young v. Walter (d) are, however, in favour of 
this application. 

Cur, adv, vult, 

Patteson, J. — The objection here made does not arise on the face of the 
award, and I think I am bound to decide this case on the authority of that of 
Campbell v. Twemlow, If parties are allowed to bring on those questions 
which do not appear on the face of the award, there is no saying to what 
extent the rule will gradually be broken in upon. It is far better to adhere 
to the broad principle. Therefore, without deciding the question as to the 
admissibility of the evidence, I must decide that I am bound by the award, 
and the rule must be discharged. At the same time I do not wish to have 
it supposed that the arbitrator was wrong ; I think he was right, but this 
opinion is entirely extra-judicial. 

Rule discharged. 



(a) Tidd Prac. 841, 9th edit. 
(Jb) 1 Price, 81. 



(c) 3 Barn. & Aid. 237. 

(d) 9 Yes. juQ. 364. 



JudgmcDt hav- 
ing been reco- 
vered in a debt 
for 20/. debt and 
1*. as merely no- 
minal damages, 
the defendant is 
entitled to his dis- 
chai^e under the 
Small Debtors' 
Act. 



FoGARTY V. Smith. 

1> BAYLY, opposed the discharge of a prisoner under the Small Debtors* 
* Act^ 48 Geo, 3, c. 123, The action was in debt in the Borough Court 
of Plymouth, The judgment was for 201, debt, and 71. 3^, lOd, damages 
and costs, which last sum is made up of one shilling damages and 71, 2s, 10c/. 
for costs. The question here is, whether this is a judgment for any debt or 
damages not exceeding 20/. exclusive of costs, within the meaning of the Act. 
The point turns on whether the one shilling nominal damages takes the case 
out of the statute. The Court will look to the judgment alone, from which 
it is clear the debt and damages exceed 201, The defendant therefore is 
not entitled to his discharge. No distinction can be drawn between the 
words " debt or damages" and ^* debt and damages," but the former words, 
which are those used in the Act, imply the same as if the latter had been used. 

The cases of Cooper v. Bliss (e), and Doe v. (/), show that the sum 

for which the party is in execution is that to which the Court will look. 

Manseli contrii, — This case is within the Act, which refers to two species of 
demands. If the action is in assumpsit, the damages, which is the substantial 



. (0 2Dowl.P.C.749, 



(/) 1 Dowl. P. C. 69. 
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thing recovered, are what the Act refers to ; but if the action is in debt, the 
debt recovered is what the Act refers to. If these were real damages, then the 
case would be out of the statute, but being merely nominal, the defendant is 
entitled to be discharged. [JPaiteson^ J. — The Master says that the practice 
in taxing the costs is to deduct the shilling given as nominal damages from 
the amount of costs ; the whole therefore of the sum of 7/. Ss, 10 J. in fact 
is resolved into costs.] — That is an additional reason why the defendant in 
this case should be entitled to the benefit of the Act. 

Patteson, J. — It appears that the words of the Act are, that where persons 
are in execution on any judgment for any " debt or damages, &c. ;*' " da- 
mages'' meaning where the sum due arises on an action where damages are 
the principal thing recovered ; and ** debt*' meaning where the debt is that for 
which the action is brought. It is clear that the costs are out of the question 
by the words of the Act. Where the action is in debt, and a large sum is given 
for interest by way of damages, the inclination of my mind is to think that it 
would be within the meaning of the words of the Act ; but where, as in the 
present case, only one shilling is given merely as nominal damages, and the 
practice is to allow that shilling in taxing the costs, I do not think it is 
within the meaning of the words of the Act. The defendant, therefore, is 
entitled to be discharged. 

Rule for the defendant to be discharged. 
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Curtis v. Tabram. 

npHIS case, where a rule for judgment as in case of nonsuit was enlarged 
last term (a), came on again for argument. No additional affidavit had 
been filed on the part of the defendant, of any fresh service of the rule having 
been effected. 

W, H, WatsoUi on the part of the agent of the plaintiff^'s attorney, showed 
cause. After a lapse of nearly eight years, it must be presumed that it was 
by agreement between the parties that the cause was not proceeded with. 
At any rate there has been such a delay on the part of the defendant in 
applying for this rule, that the Court will not now make it absolute. 

Austin^ contrd, — The words of the statute 14 Geo. 2, c. 17, are imperative, 
that the defendant may at any time after default sign judgment as in case of 
nonsuit. \^Fatte8(m, J. — The practice has been not to consider it imperative, as 
the Courts often say, on reasonable grounds being shown, that they will dis- 
charge the rule, unless the defendant will agree to a stet fyrocessus^ — That 
practice is not contradictory to the interpretation of the statute that is now 
eontiended for. There are no cases precisely in point. Those of Doe d. 
Fkilfips y. Moses (6), Theobald v. Crickmore (c), and Rucker v. Amley (</), 
are the only cases which bear on the point. When the rule nisi was granted 
last term by Littkdaie, J., his attention was drawn to the lapse of time since 
the default of the plaintiff. 



A rule for judg- 
ment as la cas« of 
nonsuit may be 
granted, though 
eight years have 
elapsed since the 
defoult of the 
plaintiff. 



(a) See the case ante, p. 523. 

(b) 5 Term Rep. 634. 



(0 2 Barn. & Aid. 594 j 1 Chit. 317. 
(d) 2 Chit. 243. 
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Patteson, J. — The sole question here is, as to the lapse of time. The 
case having been originally moved before my brother Litlkdaky I shall speak 
to him. 

Cur. ado. vuli. 

Patteson, J. afterwards (Jan. 19) gave judgment — I have considered 
this case, and can 6nd no authority on the point, nor any case where it has 
been discussed. The cases of Manfn/ v. Worthey («), and Doc d. PkUIips v» 
Mates, relate to the point of whether a term's notice is requisite. I cannot 
see how this case, though the motion is made after the lapse of eight years, is 
distinguishable from any other ; the plaintiff therefore must give a peremptory 
undertaking. 

Rule discharged, on a peremptory undertaking being given. 

(e) 2 W. Black. 1223. 



1- Service of a 
declaratioo io 
rjertmeoton tlie 
mother of the 
tenant on Uie 
premises, is not 
sufficient even 
for a rule nut for 
judgment against 
the casual ejector. 

8. Service on 
the wife at her 
liusband's bouse, 
not bong part of 
the premises, is 
•ufficieot. 



Doe d. Mitchell v. Roe. 

TJODGESf moved for judgment against the casual ejector. The affidavit 
showed the service of the declaration in ejectment to have been made on 
the wife of one of the tenants in possession, at the husband's dwelling-bouse ; 
and upon the mother of the other tenant in possession, at his dwelling-house, 
which was part of the premises sought to be recovered. [Pattcson, J. — Does 
it ap[)ear that the dwelling-house where the wife was served is part of the 
premises ?] — It does not. That was held to be unnecessary in the case of 
Doe d. Lord Southampton v. Roe (a), 

Patteson, J. — You may take the motion, so far as it relates to the tenant 
whose wife was served (6), but you cannot have even a rule nisi in the other 
case. 

Rule accordingly. 



(a) 1 Hodges, 24. 

(fr) See also Doe d. BaJdam v. Uoe, 2 Bos. 
& Pul. 55 ', Doc d. Morland v. Bay Us, 6 Term 



Hep. 765; and Doed. Briggi^r, Roe, 1 Dowl. 
P. C. 312, 2 Crompt. & Jarv. 202. 



i. A plaintiff may 
still reply mi detet 
to a seioff, not- 
wlthstaudiog the 
rules H. T. 4 IV, 
4, II. S, 3. 

2. If lie replies, 
never indebted, 
he cannot give 
payment in evi* 
dence. 



Brown v. Daubeney. 

I^EBT for goods sold and delivered. Plea : except as to 2L lOs., that the 
defendant was never indebted to the plaintiff; and as to the 2L 10«. a set- 
off. Replication to the set-off^ that the plaintiff never was indebted to the 
defendant in manner and form as in the plea is alleged ; on which issue was 
joined. At the trial before the Secondary, the defendant's counsel admitted 
the plaintiff's demand for 21. lOs., and then proved a set-off beyond that 
amount. The plaintiff's counsel then proposed calling a witness to prove 
payment of the set-off. This evidence was objected to, as inadmissible to 
prove the issue on the replication that the plaintiff was never indebted. The 
Secondary decided that it was inadmissible under that issue. He then sum- 
med up the case and left it to the jury, who found a verdict for the defendant. 
A rule was afterwards obtainedi calling upon the defendant to show cause 
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why the verdict should not be set aside and a nonsuit entered, or a new trial 
had. 

Ballf showed cause. 



Manseli contrh. 



Cur» adv. vutt. 



Patteson, J. afterwards (Jan, 28) gave judgment. — This was a rule 
calling on the defendant to show cause why a nonsuit should not be entered 
or a new trial had. It was an action of debt for goods sold. The defendant 
pleaded^ 1st. That he never was indebted, except as to 2L 10«., and as to 
that sum a set-off. To the set-off the plaintiff replied that he never was in- 
debted ; the replication was in that particular form. It appears that at the 
trial the defendant's counsel admitted the plaintiff's debt of 2/. 10«., and 
then gave evidence on his set-off, and proved more than that amount. The 
plaintiff then proposed to give evidence of payments in order to reduce that 
amount. The Secondary refused the evidence^ because the issue was on a 
replication of never indebted. The plaintiff *s counsel did not distinctly put it 
tp the sheriff that he offered the evidence to reduce the amount of the set-off^ 
but I do not think that is material. Now to show the plaintiff *s right to 
have this evidence admitted, the case of ShirUif v. Jacobs (a) was cited. That 
was a question arising on a plea, and the Court held the evidence admissible, 
not by way of obtaining a verdict for the defendant, but for the purpose of 
reducing the damages. Mr. Mansel argued, that by analogy with that case, 
although this was not evidence of payment, yet the plaintiff had a right to 
have the evidence admitted for the purpose of reducing the amount of the 
set-off. I thought at first this argument was good, but I think now it is not; 
because on this replication, if it is once proved that the plaintiff was indebted, 
the issue must be found for the defendant, just as, had the issue been on a 
plea, it must have been found for the plaintiff. Now if the issue is found for 
the defendant there is an end of the action, and there is nothing further to be 
inquired of for the defendant : but where an issue is found for the plaint^f 
after the issue is decided, the question arises as to the amount of damages to 
be recovered ; that is to be inquired of, whatever the issue may have been^ 
and that is an inquiry collateral to the finding of the issue. In the present 
case, the issue being found for the defendant, there is no question as to the 
amount of the verdict, and the consequence follows, that this evidence is in- 
admissible. This has arisen entirely from the plaintiff having chosen to 
adopt this particular form of replication. The new rules only say that no 
plea of nil debet shall be allowed (b). The plaintiff, therefore, was still at 
liberty to reply nil debet to the plea of set-off^ as he might have done before 
tlie rules. I must deal with this case as if there had not been those rules, which 
I think do not apply to replications. The Secondary was therefore right in re- 
jecting the evidence as irrelevant to the issue joined, and on that ground the 
rule must be discharged. On the question, whether there should be a new 
trial, I think it would not be worth it for so small a sum, therefore, on that 
ground also, it is better to discharge the rule. 

Rule discharged. 
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Bail Court. 



Brown 

V. 

Daubbnky. 



(a) 1 Hodges, 214 ', 2 BiDg. N. C. 88 j^ 4 
PowL P. C. 136. 



(b) H.T. 4 W. 4.11.2,3) 2 Powl. P. C* 
323. 
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A defeuiUDt can- 
not liave leave to 
enter sMicgestkm 
to depriirc the 
plaintiff of bit 
OMttyOnder a 
Coort of Requests 
Act; whidi is 
repealed, tfaoogfa 
the action was 
commaiced before 
tbe Act was 
repealed. 



Bliss v. Johnson. 

/~^N a rule to show cause why a suggestion should not be entered to deprive 
tbe plaintiff of his costs, under the London Court of Requests Act, 39 & 
40 Geo. 3, c. civ, 

Archhold^ showed cause. By the late Act 5 & 6 ^. 4, c. xciv., the Act on 
which this rule was moved was repealed from the 30th September last. The 
enactment on which this rule is grounded is not continued in the new Act^ 
and no provision is made for cases now in progress. This rule must there- 
fore be discharged. 

Humfrey^ amird. — ^This action was commenced before the 30th September^ 
and, as the object of the statute 39 & 40 Geo. 3, c. civ., was to prevent per- 
sons suing in the superior Courts, the oflfenoe was committed in the com- 
mencement of the action, and not by the trial, which was not until after the 
30th September.. 

Patteson, J. — ^The third section of 5 & 6 fF. 4, c. xciv., [Hrovides carefully 
how hi acts done under the former repealed statutes shall still be valid, and 
that section does not include this case. The construction generaUy put on 
repealing clauses of Acts of Parliament, is, that when they enact that a cer- 
tain Act shall be repealed from a particular day, then no step can be taken 
under it afler that day. It was held in one case that a commission of bank- 
ruptcy issued under the present Bankrupt Act, but grounded on an act of 
bankruptcy committed before the expiration of the M Bankrupt Acts, could 
not be supported, those Acts having been repealed («)• 

Rule discharged, 
(a) Maggi V. HmU, 4 Hng. 212. 



Certiorari to 
remore an indict- 
ment found at 
Sessions, on the 
ground that Uie 
defendant was a 
magistrate, re- 
fused to a prose- 
cutor. 



Tbe King v. Fellows and others. 

AT the last Quarter Sessions for the county of Norfolk, an indictment for 
an assault had been found against the three defendants, one of whom was 
a magistrate for the county, and the other two were his sons. 

W* H, Watson, on the part of the prosecution, moved for a certiorari to 
remove the indictment into this Court. By the late Act 5 & 6 fF. 4, c, 33, 
it is necessary to show some ground for removing the indktment into this 
Court, when the motion is made by the prosecutor. The ground ^^ the pre- 
sent motion is, that the defendant, being a magistrate for the county, could 
not so well be tried by his brother magistrates at sessions. [PaitetOHf J. — 
Why did not the prosecutor indict the defendants at the assizes ? It was his 
own act to prosecute them at the sessions.] — That does not appear ; it may 
have been to save time, as the indictment would not then have been uied before 
the summer assizes. In a case which occurred some years since, connected with 
the riots at Clithtroe, where the military were called in, and a magistrate was 
indicted at the Sessions foi: the part he toQ)(, Littledale, J. granted 9 similar 
application. 
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Patt£son, J. — I do not see the use of the act, if so trifling a cause as the Bail Court, 
present b to be sufficient. It is not to be supposed that a bench of magis- V^v^ 
trates will not try the indictment fairly. I shall take time to consider the '^**® ^^^^ 

C^SCm Fellows. 

Cur, adv. xult, 

Patteson, J. — I have mentioned this case to my brother lAttledak, who 
has no recollection of the case referred to. 1 have also mentioned it to the 
other judges, and they all agree that a certiorari cannot be granted on the 
mere circumstance that one of the defendants is a magistrate. We cannot 
impute that the Sessions will not try the indictment fairly because it is against 
a brother magistrate. 

Rule refused. 



DowNES V. Ray. 

n^HIS was an action for 19/. 10*. for carpenters' work. The defendant a defendant u 
pleaded non assumpsit, and a tender of 12/. To the tender the plaintiff uotenuued to 
replied a subsequent demand and refusal. At the trial no evidence being under the Mid- 
given in support of the replication, the jury found a verdict for the defendant <«**«' Co«rt of 
on that issue, and for 305. for the plaintiff on the other issue. issue on a piea of 

tender having 
_,__• __ - _ , -111 *^®" found for 

C. C Janes, moved for a rule to show cause why a suggestion should not him, and a ver- 
be entered on the roll to entitle the defendant to double costs, under the ^s^Zerl^!''''^ 
Middlesex Court of Requests Act, 23 Geo. 2, c. S3. The question is, whe- beyond the 
ther the defendant, having pleaded a tender of 12/., is entitled to this rule. »«»««"* ^»d««d- 
The case of Heaward v. Hopkins (a) is apparently a decision against the 
present application, but here the plaintiff must have known that the defend- 
ant would plead a tender. The case of Jordan v. Strong (b) is a decision in 
favour of the defendant. In Chadvnck v. Bunning (c). Lord Tenterden 
refers to the words of the Act 23 Geo* 2, c. S3, as peculiar. They are, '* if 
the jury, upon the trial of such cause, shall find a verdict for the plaintiff 
under 40#." Here, a verdict has been found for the plaintiff under 40s., 
and the defendant is therefore entitled to the suggestion. The plaintiff 
ought to have taken the 12/. when tendered, and have sued for the remainder 
in the Court of Request?. 

Patteson, J. — He must still have sued for the whole of his demand, 
which exceeded 40^., and could not therefore have sued in the inferior Court. 
None of the cases overrule that of Heaward v. Hopkins, which seems to me 
to be good law. 

Rule refused. 



(a) 



(a) Dougl. 431. (c) 5 Barn. & Cress. 533. 

5Maule&Selw. 196^ 
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Bail Court, 



The King v. Hester. 



The def«?ndant HPHE defendant had been convicted under 1 & 2 WUL 4, c. 32, s. 30, for 
cm^llTto re- being found in pursuit of game. He appealetl to the Quarter Sessions, 

move a convictiou where the convictiou was confirmed. 

for being foaod in 
porenit of game, 

under 1 &2 If, ButL movcd for a certiorari to remove the conviction into this Court. — It 
' * might appear by 1 & ^ Will. 4, c. 32, s. 45, that the defendant is not entitled 

to have a certiorari^ as that section enacts that no conviction under that Act 
shall be removed by certiorari. This conviction, however, was not in fact a 
conviction under that Act. Section 37 provides, that the penalties shall be 
paid to the overseers of the poor ; but, by a subsequent Act, 5 & 6 WilL 4, 
c. 20, 8. 21, it is provided, tliat a moiety of the penalty should go to the 
informer. That Act came into operation on the 30th of July last, and this 
was a conviction for an offence committed since. This therefore is a con- 
viction under the last Act, which contains no clause taking away the cer^ 
tiorari. The defendant therefore contends, that the clause in the 1 & 2 
IVilL 4, taking away the certiorari, does not apply. A case of The King v. 
Boultbee was argued a few days since in the full Court, and a certiorari was 
granted. [^Patteson, J.— There the conviction was quashed by the Sessions, 
and the question was, whether the Crown was included, not being specially 
named in the clause taking away the certiorari. It was held that it was not, 
and a rule to quash the certiorari was granted.] — Still a certiorari may be 
granted, this being in fact a conviction under 5 & 6 IVill, 4, c. 20, s. 21. 

Patteson, J. — I think it is impossible to say that this is a conviction 
on the last Act. The offence is created by the first, and the last only 
regulates the payment of the penalty. It still therefore remains a conviction 
under the first, and the clause taking away the certiorari cannot be got rid of. 

Rule refused. 



Harrison v. Forster. 



This Court itrill 
not restrain a 
Sheriff from 
selling goods 
seised under 
ajS./a. at the 
instance of a 
person wlio claims 
the goods as his 
property. 



A Fieri facias issued on a judgment against the defendant, under which 

the Sheriff took possession of some goods. Notice was given to the 

Sheriff that the goods did not belong to the defendant but to Kerr, who 

required the Sheriff not to sell, and offered him an indemnity. The Sheriff 

refused the indemnity, and said he should proceed to the sale. 

HurlsUme applied, on the part of Kerr, for a rule to restrain the Sheriff 
from selling. He did not know of any authority for the application, but 
stated it was of consequence that the goods should not be sold, as there was 
amongst the property sold a Bible containing a pedigree, besides other things 
which were of value to the owner, though of little intrinsic value themselves. 
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Pattesok, J. — The Sheriff seizes the goods, refuses the indemnity offered Bail Court. 

him, and proceeds to a sale. He does that at his own peril, and I cannot >^s/^ 

give any assistance to the claimant. IIirbison 

Rule refused. Forst^r. 



Drinker v. Pascoe. 

f^HTS was an action for an assault brought by a maid-servant against her i. Tiie practice 

master. A rule had been obtained last term calling on the plaintiff's uaoTed with"** 
attorney to show cause why the action should not be discontinued, on account ct»u, aud is dis- 
of the plaintiff having instructed her attorney not to go on with it, and why tijea»u*^"* ^* 
he should not pay the costs of the rule. On showing cause in full Court the s***®**. appiiet 
last day of last term, the Court discharged the rule. Plait then asked for guianty oDiy. 
the costs, and indorsed his brief as if the costs were given, understanding b/"^/[|^I* ***^1"* 
the Court to intimate that the rule was to be discharged, and nothing said wiUiout aoy men- 
about the costs, and that therefore the costs were given as a matter of '!**•* °i^^°*^» ,. 

' ^ , D Uioagli it was Uie 

course. It appeared that Martin g who was in support of the rule, did not intention of the 
hear the observation of the Court. The rule was afterwards drawn up in ^*JJ,"i^d*iV'"* 

form as discharged with costs. r«l« having after- 

wards been drawn 
up in fomi as 

Martifif this term obtained a rule to show cause why that rule should not discharged wiui 
be amended, by striking out the words " with costs.** ti^ fiuiwing"^'' 



Piatt and Heaton, showed cause in the first instance. — The rule in all cases 
is, that where a rule is moved with costs, and is discharged generally, 
nothing being said about costs, that, as it is moved with costs, it is dis- 
charged with costs. That rule is not confined to cases of irregularity 
only. Though the rule of M. T. 37 Geo, 3 (a), in terms applies to cases of 
irregularity only, still the practice of the Court has been to do the same in 
all cases. Even if the practice extends to cases of irregularity only, still 
this rule was rightly drawn Up, for this was a case of irregularity. The 
ground for discontinuing the action was, because the plaintiff had forbidden 
her attorney to proceed with it. That was strictly an irregularity. It is 
moreover clear, from what the Court intimated on discharging the rule, that 
the intention of the Court was to grant the costs of the application. This 
rule must therefore be discharged. 

Martitif contrd. — The question here is merely, whether the other side is 
entitled to the costs of the rule discharged last term. The practice, as laid 
down both in Tidd *s and ArchboliTs Practice, is distinct, that it is in cases of 
irregularity only that a rule discharged without any mention of costs gives 
the costs to the party opposing it. The rule of M. T. 37 Geo, 3, evidently 
applies to cases of irregularity only. The necessity of that rule proves that 
the practice in other cases must be different. It cannot be contended that in 
this case there was an irregularity. The rule was moved on account of the 
plaintiff's attorney proceeding with the cause contrary to his instructions. It 
is. clear that it was discharged last term without costs, and therefore the rule 

(fl) 7 Term Rep. 82. 



term, refused to 
alter it. 
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which hAs been drawn dp discharging it with costs, contrary to the order of 
the Court, must now be amended. 

Patteson, J. — I will speak to the Chief Justice as to what passed in the 
Court last temi. It is right that it should he settled whether the rule of 
M. T. 37 Geo. 3, which in terms applies to cases of irregularity only, applies 
to all cases where a rule is moved with costs, as there ought to be no douht 
on the subject. I shall take time to consider that question. Next, as to the 
irregularity, my impression is strong that it was not an irregularity, but mis- 
conduct on the part of the attorney ;. but I shall take time to consider that 
also. Then, as to the rule having been in feet discharged without costs, I 
have a difficulty, as it is a question whether I have any right to disturb the 
order of the Court. 

Curt adv. vuk, 

Patteson, J. afterwards {Janmary 7) gave judgment^-I have spoken 
to the Chief Justice, and, as I expected, he has no recollection of this case. 
I have also mentioned it to the other judges, and we have no doubt but that 
what Mr. PkUi indorsed on his brief was correct. It perhaps shows no 
more than this : — that the Court would have considered the question of 
costs, unless it had been for the supposed practice extending to all cases. 
I have looked into the practice, and it is desirable that it should be settled 
what that practice is. It is clear that the rule of M. T. S7 Geo, 3, which in 
terms applies to cases of irregularity only, has not been extended to other 
cases by any other subsequent rule. Therefore, the argument that that rule 
extends to all cases where a rule is moved with costs, is clearly wrongs as it 
is confined to cases of irregularity only. I do not mean to say, if a rule 
were moved on a matter of irregularity, but did not contain the words 
** for irregularity," that the Court would be strict, and would not follow the 
rule that if discharged generally it was discharged with costs. It is fit that 
such a case should he diseussed if it should arise hereafter. But I am sure 
that all cases except rules for irregularity ate discharged without costSj 
unless costs are particularly/ mentioned* Next, it rrta contended that this 
was an irregularity. I said before, that I thought it was not to be so con- 
sidered. It was on account of the attorney continuing to carry on the action 
after he had received an order from the plaintiff not to do so. That was not 
an irregularity, and therefore in that respect the argument fkils. The third 
point contended for was, that the Court did really intend to discharge the 
rule with costs. I have a difficulty in saying that if the Court were to say 
nothing about costs, and d^rule were drawn up without any mention of 
costs, whether it would be competent for the Court to enter again into the 
matter in a subsequent term, even if the Court intended to discharge the 
rule with costs ; but if the Court inadvertently omitted to say any thing 
about costs, I think the party would have a right to apply to the Court. 
Here the costs are given by the rule as drawn up, and the question is, 
if I am to disturb it. If the Court did not intend to discharge the rule with 
costs, perhaps I might interfere ; but as it appears the Court would hate 
given the costs, and as indeed I think I also should give them were the 
matter res iniegra, I shall not disturb the rule. 

Rule discharged. 
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Boti Court. 

Dennehaye v. Richardson. 

I^OTICE of trial was given in this cause for the third sittings in Easter Aftrr several de. 
Term last. The plaintiff did not proceed to trial, and in Trinity Term the ^"eiusl^uUcJurt 
defendant moved for judgment as in case of nonsuit. The rule nisi was dis- wui enlarge a 
charged on a peremptory undertaking to try at the Sittings after the term. S^^ilg^onThe 
The plaintiiF again made default, and in Michaelmas Term had the peremp- temuoftbepiain- 
tory undertaking enlarged to try at the Sittings after that term. The cause costTof the day. 
w*8 set down in the paper for the 28th of November. On the 25th and 2Gth 
the plaintiff delivered his hriefs to counsel, and on the evening of the 27th a 
consultation was appointed. Counsel then suggested that certain proceed- 
ings in bankruptcy should be given in evidence. The next morning, before 
this evidence could be procured, the cause had been called on, and the 
evidence not being ready, the record was withdrawn. A rule was this term 
obtained to show cause why the peremptory undertaking should not be again 
enlarged. 

Humfreyf showed cause, and contended, that if the peremptory undertaking 
was enlarged at all, it should only be on the terms of the payment of the 
costs of the day. He referred to a case decided this term in the Court of 
Exche^^ier, 

Thesiger, contrd, 

Patteson, J. — It seems to me that it would be contrary to the rule of 
Court (a) to impose those terms on the plaintiff, but I will inquire as to the 

practice. 

Cur, adv. vult. 

Pattesok, J. afterwards, the same day. — I have applied to the Court of 
Exchequer i and hear that they do in some cases make it a condition, on 
enlarging a peremptory undertaking, that the plaintiff should pay the costs 
of the day. 

Rule absolute on those terms. 

(rt) Beg, Gen. H. T. 2 Will, 4, 69 i 1 Dowl. P. C. 192. 



Ostler v. Bower. 

n^HIS was a rule obtained on the part of the Sheriff under the Interpleader TheComtdis- 
Act, 1 & 2 fF. 4, c. 58, s. 6. On the affidavits it appeared that the ^'^^b^JSe 
plaintiff was an attorney, and was also under-sheriff of the county. It was sheriflF under Uie 
objected, under these circumstances, that as the under-sheriff gave a bond of it"i^^ng'tiiat* 
indemnity to the Sheriff, the application was made on the part of the under- a son of the plain- 
sheriff himself, who was tlie plaintiff in the cause, and that therefore the rule paitnership with 
must be discharged. ^^ ^*«' ■• *» 

° attorney, was the 

under^h^ff. 

/. Hildyard, for the Sheriff; A^. Clarke^ for the execution creditor ; Wight* 
man, for one claimant ; Butt, for another. 
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OSTLEB 

V. 

Bower. 



Patteson, J. — I do not know that tbis point has ever arisen. Where the 
plaintiff himself is under-sheriff, how can he deny collusion ? It seems to 
me the Sheriff has no right to apply, he having a bond of indemnity from the 
under-sheriff. 

Cur. adv. vuh. 



Patteson, J. on a subsequent day (January 22.) — This is an application 
under the Sheriff's clause in the Interpleader Act I have considered all 
the circumstances, and think the rule ought to be discharged. I think it 
suflficient to say, that unless there are particular circumstances, ivhere the 
under-sheriff is the plaintiff in an action, that the Act does not apply. The 
Act was intended to secure the Sheriff, but the under-sheriff gives a bond 
to indemnify the Sheriff, and therefore he runs no risk. Therefore, on the 
general principle, where the under-sheriff is plaintiff, the Act does not apply, 
and no rule ought to have been granted. 

It was then suggested, that the real facts of the case were, that a son of 
the plaintiff, and who was in partnership with the plaintiff, was the under- 
sheriff. The father and son having the same christian as well as simames, 
and the father having sued without naming himself '* the elder," had pro- 
bably been the cause of a mistake in swearing the affidavits that the plaintiff 
himself was under-sheriff. Those facts having been ascertained and ad* 
mitted, 

Patteson, J. on a subsequent day {January 28) said, — ^The case of 
Dudden v. Long (a) is not so strong a case as the present. In this case the 
under-sheriff is not only the partner of a person connected with the pro- 
ceedings, but is the partner of the plaintiff in the action, and is moreover his 
son. On reference to that case, I cannot do otherwise than discharge this 
rule. 

Rule discharged, without costs, 
(fl) 1 Bing. N. C. 299; 3 Dowl. P. C. 139. 



Jervis v. Jones. 



X 



last, for the sum of 475/., being four years and three quarters arrears of 
an annuity up to the 1st of February y 1832. A rule had been obtained on 
the 21st of January to show cause why he should not be discharged out of 



1. An affidavit ^HE defendant in this cause had been arrested, on the 16th of January 

describiDg the 
deponent as ** the 
defendant in the 
canse/' and as 
" now in the ens- 
tody of the Slieriff the custody of the Sheriff of MwWfe^ea:, as he had been discharged under the 

ficienUy Spites Insolvent Debtors' Act, 7 Geo. 4, c. 57. The defendant filed his petition to 

with the rales the Insolvent Court on the 1st of February, 1832, and on the 9th delivered 

and H. T. 8 *w. in bis Schedule^ in which was inserted, amongst his other debts, the following 

*'«'a*' *® ^"® ^ ^^ present plaintiff: — "Major William Davies Jervis^ — 1000/, 

ratton to dis- 
charge a defendant out of custody, made five days after the arrest, is sufficiently early. 

3. An insolvent liaving inserted in liis schedule the consideration given for, and the amount of an an- 
nuity, but not some arrears due at the time of filing the schedule :—HeU, that he could not afterwards be 
arrested for tliose anears« there being no intention to mislead. 
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— 1827;" and the nature and consideration of the deht was stated to Bull Court, 

be " My having granted an Annuity to this creditor of 100/. per annum, v^^^o 

for the advance of 1000/. in 18«7." The defendant was discharged by the J«»^" 

Insolvent Court on the 9th of Jpril, 1832. He had been now arrested for jp^^^^ 
the arrears of the same annuity due up to the time of filing his petition. 

Wordsworth showed cause.— A preliminary objection to this rule is, that 
the defendant's affidavit, on which the rule was grounded, does not contain 
the defendant's addition and place of abode, according to the rule M, T. 
15 Car. 2. He is only called ** the above-named defendant." This point 
was decided jn Latvson v. Case (a). IPattesorif J, — The question is, whether 
that rule applies to the parties in a cause.] — In Collins v. Goodyear (/>), it was 
held to be applicable to a plaintiff. Jarrett v. Dillon (c) is an authority to 
the same effect. The new Rule of Court, H. T. 2 Will 4, 1, s. 5 (d), also 
requires that the addition of every person making an affidavit should be 
inserted. [^PattesoUf J. — That rule does not alter the law as regards this 
Court. It only extends the rule which previously prevailed to the other 
Courts.] — Another preliminary objection is, that this rule was moved for too 
late. Hinton v. Stevens (e) is an authority to show that the application 
should be made within four days. The defendant was arrested on the 16th 
o£ January, and the rule was moved for on the 2 1st, which is five days. 

Hoggins, contrd.-^The affidavit names the deponent as the defendant in 
the cause, and also states that he has been taken in custody, and that he 
" is now in the custody of the Sheriff of Middlesex," The case of Sharpe v, 
Johnston (f) shows that the rule of H, T. 2 Will, 4, does not extend to 
defendants in custody, /ackson v. Chard (g) also shows that rule not to 
apply to the defendant in a cause. Poole v. Pemhrey{h) is to the same 
effect. [Patteso^ J. — There seems to be a decision of the Court of Exf 
chequer one way and then one the contrary, and then one of this Court 
supporting the first decision in the Exchequer^ — ^This rule was also obtained 
in time. Applications to set aside proceedings on account of irregularity, 
must be made within four days, but that practice does not extend to motions 
for discharging a defendant out of custody. 

Pattesok, J. — It seems to me that this affidavit is sufficient. It describes 
the deponent as the " defendant in the cause," and as " now in the custody 
of the Sheriff* of Mddf/e^ear." In effect that is a compliance with the rule, as 
the affidavit has given a sufficient description of the deponent to let the 
parties know who he is. The case of Sharpe v. Johnston is also an authority 
to show the affidavit in this case is sufficient. As to the point of whether 
the defendant in a cause must state his addition, I have some doubt, as there 
are conflicting decisions. I think also this application was made in time, 
and that five days is not too long where a party is in custody, though four 
days may be a good rule on questions of irregularity (i). 

(fl) 2 Dowl. P. C. 40 ; 1 Cromp. & Mees. (/) 1 Hodges, 298 ; 2 Bing. N. C. 246 j 

481. 4 Dowl. P. C. 324. 

(6) 2 Barn. & Cress. 563. (5) 2 Dowl. P. C. 469. 

(c) 1 East, 18. (fc) 1 Dowl. P. C. 693. 

(d) 1 Dowl. P. C. 184. {i) See Pnmrose v. Baddeley, 2 Dowl. 
(0 Ante, 521 -, 4 Dowl. P. C. 283. P. C. 350. 
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JVardiwoTth then showed cause on the merits.— «nie defendant caitnot b» 
discharged, as those arrears of the annuity were not inserted in the schedule. 
The schedule only mentions the sum of 1000^., which was the consideratioQ 
given for the annuity. The arrears then due are not mentioned. Tiw 46th 
section of the Insolvmit Act, 7 Geo, 4if c. 57, only operates to discharge ther 
defendant of debts mentioned in the schedule. The 5l8t section applies to 
payments of annuities becoming doe subsequently to the filing of the petitioi^ 
adone. These arrears therefore are not within that section. The 40th section 
requires the schedule to contain a full and true description of all debts due 
^t the time of filing it. That section has not been compfied with, and th^ 
defendant is not entitled to be discharged. 



Hoggins, contri^-^^the 51st section is sufficiently oomprehensire to have 
enabled the plaintiff to prove fiyr the arrears, as' well as for the fature 
payments in one sum. The description given of this debt m the schedule 
was quite sufficient. The language of the 46th section is, that the prisoner 
may be discharged ** as to the several debts and sums of money doe or 
claimed to be due, at the time of filing such prisoner's petition, fi'om such 
prisoner to the several persons named in his schedule as creditors" Now this 
plaintiff was a person named in the schedule as a creditor. Had the Aet 
said *^ all debts named in the schedule,*' the defendant might not perhap* 
have been entitled to his discharge. {^Patteson, J. — Are you aware of any 
etee where there have been two debts due to the same person, smd only one 
has been inserted in the schedule ? Forman v. Drei9 (a) is the nearest case 
I know of, but in that case there was only a difference of Zs, 6d4 in the 
^miount of the debt. Here in effect there were two debts ; first, the arrears 
then due ; secondly, the future payments, btit which were only then a debt 
by virtue of the 51st section of the Act.]~The ofdy cases are those of 
Collins V. Lightfoot (6) and Guy v. Nervson (c), but those are cases as to 
subsequent payments of money, 

• 

Patteson, J.-^-On looking at the 40th and 46th sections of the Act, 
which are the material clauses, it appears that by the 40th it is enacted that 
the schedule shall contain " a full and true description of all debts due or 
growing due from such prisoner at the time of filing such petition;" and 
then by the 46th it is enacted, that the prisoner shall be discharged ** as to 
the several debts and sums of money due or claimed to be due, at the time 
of filing such prisoner's petition, from such prisoner to the several persona 
named in his or her schedule as creditors." It seems therefore that thesif 
clauses are differently worded from the previous Insolvent Aets, fofi cm 
reference to the statute I Geo. 4, c. 119, it appears that thl^l Act directed 
that the Insolvent Court should specify the debts to trhkh the discharge 
should apply. In the statute 7 Geo. 4, c. 57, it is different, as the disefaargf 
extends to all debts due to persons named in the schedule, Now^ aeeorditi^ 
to those words, these arrears of the annuity are included, fer the plaintiff 
was a person named in the schedule. I doubt if a person had two distinct 
debts owing by an insolvent, one of which alone was inserted in the 

(a) 4 Bam. & Cfess. 15 ; 6 Dotrl. & Ryl. RyU 339. 
75. (c) 4 Tvr. 31^9 Cronip. ^i IH^. 140« 

(h) 5 Barn. & Cress. 581 \ 8 Dowl. k 
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seheduk^ whether be would not be considered as two distinct persons, and 
whether, one being omitted, it would not be considered, quoad that one, that 
the person was not named. If these were two distinct debts, there might 
be sottietbing In that argument ; but here the arrears are due in respect of 
the same tramactkm ; and although it is true that only the sum which was the 
cooMeratioa for the annuity was inserted in the schedule, and therefore 
what be considered the annuity worth under the 51st section of the Act^ 
yet the creditor roust have had his attention drawn to the arrears of the 
aDimity then due. There is nothing in the Act of Parliament to have pre- 
vented him proving all his debt ; and therefore, as he was not misled, nor 
was there any intention to mislead him, I think the defendant is entitled to 
his discharge. In the case of Foreman v. Drew the Court acted on that 
principle* There were two objections made in that case; namely, that 
neither ^ ri^t sum nor the right person were named in the schedule. 
jMii, Tenterden there said, '^ Now as to the amount^ there is a difference of 
^. M* only between the debt due to the plaintiffs and that described in the 
adiedole* That difiference is so small that it could not have been intended, 
Bor oould it indeed have the effect of misleading the creditor. If the sum 
latntioned in the schedule varied materially from that due to the plaintiffii, 
that might be evidence of an intention to mislead the plaintiffs ; but that not 
being so, the debt was sufficiently described as to amount.'' That principle 
itf apjdicable to the present case. The 1000^. given for the annuity is men- 
iiwied in the schedule, but the arrears were not ; and as the creditor clearly 
WIS not misled, and there was no intention to mislead him, the defendant is 
fhere^e entitled to his discharge. The rule will be made absolute, but 
Without costs, as it has arisen from the defendant's own negligence in drawing 
up his schedule in this manner. 

Rule absolute without costs. 
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Croad v. Harris. 

npHIS was an action for work and labour ; the defendant pleaded that he 
never was indebted except as to ten shillings ; that the plaintiff agreed 
to do tlie work for 6/.; that 6L lOs. had been paid; and, as to the 10;.^ 
payment into Court. On these pleas issue was joined. A summons was 
then obtained to show cause, before a judge at chambers, why the issue 
should not be tried before the Sheriff of Gloucestershire^ the amount in 
dispute being under 20Z. It was objected before Williams^ J., that the cause 
of action arose^ and the defendant resided, within the city oi Gloucester ^ and 
was within the jurisdiction of a Court of Requests established by an Act of 
1 W. S^ M.\ and that if the action was tried before the Sheriff, and less 
t6an 40#. recovered, it was doubtful whether the defendant could have the 
benefit of that Act (a). Williams^ J. accordingly refused to order the cause 



An old Court of 
Requests Act 
gave defendants 
a particular re- 
medy for costs, 
irhere upon the 
trial the amount 
due was found to 
be under 40#. :— 
Hrid, this ex- 
tended to trials 
before the Sheriff 
under tlie late Stat. 
3 & 4 ^. 4, c. 4t, 
ss. 17, 18. 



(a) By that Act it is enactedi — " And if 
any person or persons shaU at any time next 
after the 1st day of August, 1689, commence 
and prosecute any action in any of bis Ma- 
jesty's Courts at WestmiruteTf or in any other 
Court, against any person inhabiting or re- 
siding within the city and county of the city 
of Brittolf and the city and county of the city 

z z 



of Gloucester, and places afore-mentioned, 
for any debt or sum of money due upon con- 
tract, promise, specialty or otherwise, which 
upon tne trial shall be found not to amount 
to the full sum or value of forty shillings, 
over and above costs, no judgment shall be 
entered upon record of any such verdict, and 
if judgment shall be entered thereon, then 
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Bail Court, to be tried before the Sheriff. A rule was then obtained for the same 
purpose ; against which 



Ckoad 

IUb'ris. ^' ^' Richards showed cause. — The question here is, whether the Court 

will send this case to he tried hefore the SherifF, when it is not clear that the 
defendant, after such a trial, will have the benefit of the Court of Requests' 
Act as to his costs. The Court will not do so if there are good grounds of 
douht on the subject. The words '* which upon the trial shall be found not 
to amount to^ &c.," in the statute, must mean trials as they were conducted 
according to the practice at the time of the passing of that Act. They 
cannot mean trials before the Sheriff under the late Act. 

Whitmore^ contrd, — There can be no doubt as to the construction to be 
put on this Act. This cause is still in the superior Court, though tried 
before the SherifF under the statute 3 & 4 Will. 4, c. 42, s. 17, 18. That 
Act only excepts cases where points of difficulty may arise on the trial. 
This point cannot arise on the trial. The case of Band v. Bailey (a\ though 
decided before, has been published since this case was before Williams, 3, 
That case decides the present. Oates v. Shaw, decided this term in the 
Court of Exchequer, is also an authority in favour of this rule. 

Pattesok, J. — This question turns entirely on the meaning of the word 
" trial" in the statute 1 JV, ^ M,, and whether it extends to a trial before 
the Sheriff. The late Act 3 & 4 mil. 4, c. 42, ss. 17, 18, giving the trial 
before the sheriff, contains no restrictive words. Now on that Act the 
Courts have already put a construction, that a default in proceeding to trial 
before the Sheriff, is a default within the statute 14 Geo, 2, c. 17, and will 
entitle the defendant to move for judgment as in case of nonsuit (6). It 
was contended, that to entitle a defendant to judgment as in case of nonsuit, 
there must be a default in not proceeding to trial according to the course 
and practice of trials at the time of the passing of 14 Geo, 2, c. 17 ; but the 
Court thought otherwise, and that a default in not trying before the Sheriff 
was a neglect within that statute. So here the word " trial" in this statute, 
will, I have no doubt^ extend to a trial before the Sheriff. I think I might 
have had some doubt on the subject, as the case has been already before my 
brother Williams , who was of a different opinion ; but the cases referred to^ 
which were not then cited, decide the question. 

Rule absolute. 

such judgment shall, and is hereby declared said cause ; any law or custom to the con- 
null and void ; and also the defendant, in trary in anywise notwithstanding." 
every such actiou, shall have his costs in the (a) 1 Gale, 162 ; 2 Crom., M. & Rose, 
said suit, to be taxed by the said Court, or 246. 

their proper officers, where such action shall (6) Maddeley v. Batty, 3 Dowl. P. C. 205t 
be tried and paid him by such plaintiff in the 
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Bail Court, 

Gray v. Withers. ^^^"^ 

Cf TEERy on the 28th of January, moved to enter up judgment on an old Judgmentaiiowed 
warrant of attorney. The affidavit on which he moved, stated that the ^.J^jjf "fir * 
deponent believed the defendant to be living at an hotel at Cheltenham; toruey, where 
that three letters had been received from him thence, dated on the 20th, receuUy "received 
22d, and 26th of January, in answer to letters addressed by the deponent to from the defendant 
him. The deponent also swore to the hand- writing. He submitted that was the hand-writing 
sufficient proof of the defendant beinff alive. o^ ''*"«*> ^^ 

* '^ swoin to. 

Patteson, J. — ^The hand-writing being sworn to, the party is identified. 
You may take your rule. 

Rule granted. 



BiRKET V. Holme. 

A Rule of Court was personally served on the defendant for disobedience. There most be 
to which a rule nisi for an attachment issued. Several attempts were ?!"*»"■* service 

. , . * orthe rule mil 

made to serve the rule nm for the attachment personally, but it appeared for an attachment, 
that the defendant kept out of the way to avoid the service. On an affidavit Jl^"*peJSJn*„i**" 

of those facts, service of Uie 

rule, for disobe- 
dience to which 

Martin moved to make the rule for the attachment absolute. — Levy v. the rule mw for 
Duncombe (a) is an authority to show, that although it is necessary there i^ucd. 
should be personal service of the rule, for disobedience to which the party 
is in contempt, yet there need not be personal service of the rule nisi for the 
attachment. This therefore is only the ordinary case of the service of a 
rule, and, under the circumstances, there need not be personal service. 

Patteson, J.^ — In the case cited, it was decided, that the party by ap-* 
pearing waived any irregularity there might have been in the service. ThiiS 
rule cannot be made absolute, but may be enlarged (6). 

Rule enlarged. 

(a) 1 Gale, 60 ; 3 Dowl. P. C. 447 j 1 (6; See Albin v. Toomer, ante, p. 216* 

Crom., M. & Rose. 737. 



Balson V. Meggat. 

'T^HIS was a rule to show cause why a rule to the Sheriff to return Sijleri A mere request by 

facias should not be discharged. The cause was tried in December, Jiferiff to^iSue 
1834, and in January, 1835, a Jieii facias issued to levy the debt and costs, bis warrant on a 
In July following, the sheriff's officer made a levy on the goods of the ticuiarhidlvidaal 
defendant, and an airreement having been made between the officer and the »n»ongst his 

<t«i .11 ••! ^1 •! ^ officers, does not 

defendant to give the latter time to raise the money, the goods were not maite him a special 
sold until November last. Between the time of the levy and of the sale, a ^aijiffwas to 

*' , . maite him the 

half-year's rent had become due to the landlord, and he made a claim for it plaintiff's agent: 
on tlie proceeds of the 8ale> which were in the Sheriff's hands. The Sheriff 
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in consequence refused to pay over the proceeds to the plaintiff. It was 
uncertain, from the affidavits, whether the agreement between the sheriff's 
officer and the defendant to give him time, was made with the consent of the 
plaintiff or not. On the Jieri facias issuing, the plaintiff requested the 
Sheriff to issue his warrant thereon to a particular person, who was one of 
the Sheriff's usual officers, and the warrant was issued to that officer. 

Shaw showed cause, and contended on the affidavits, that the plaintiff was 
not a party to the agreement to give the defendant time, and that the Sheriff 
could not retain the money for the rent that had become due after the 
levy (a). 

J. Hildyard, contrd, contended that a special bailiff having been appointecl 
at the request of the plaintiff, he was bound by the acts of the officer, and 
that it relieved the Sheriff from his responsibility. He also contended, that 
the affidavits showed the plaintiff was party to the agreement, and that the 
Sheriff was bound to pay the landlord the half-year's rent. 

Coleridge, J. — The first point made in this case is, that a special bailiff 
was appointed at the request of the plaintiff, and that therefore the Sheriff is 
not responsible. I think the mere request of the plaintiff to deliver the 
warrant to one particular individual amongst his officers, which request the 
Sheriff was not bound to comply with, does not make him a special bailiff, or 
relieve the Sheriff of his responsibility (6). As to the compromise being 
with the consent of the plaintiff, it is not distinctly made out on the affi- 
davits. If the landlord has a right to the half-year's rent, the Sheriff may 
pay it if he pleases, and can make a return accordingly, when the question 
will properly come before the Court, which it does not at present. 



(a) See Hmkint v. Knight, 1 Maule Sc 
Sel. 245 ', and GwiUiam v. Barker, 1 Price, 
274. 



Rule discharged. 

(b) See Porter r. Viner, 1 Chit. 613, n. -, 
and Pallister v. PaUister, 1 Chit 614, q. 



trhe Court will 
not grant a man- 
tUumu to admit an 
heir to a copy- 
hold, where it 
^)pears his claim 
is long tiace 
barred by the 
Statute of Liflii. 
tatioiii. 



Ea: parte Phillips. 

'T'HIS was a rule to show cause why a mandamus should not issue to the 
lord of a manor, to admit John Phillips to a copyhold, as heir at law. He 
claimed as heir at law to James Phillips^ who died in 1795. It appeared 
that after his death no person claimed as his heir until the year 1809, when 
John Osbom claimed as his heir at law, and in 1811 was admitted. John 
Osborn died in 1816 or 1817, and no person had been admitted since his 
death, his heir having been transported for some crime. The affidavits were 
contradictory as to the right of /• Osbom to be admitted as heir to Jame$ 
Phillips, 

The Hon. </• C. TaU)Ot showed cause.*^Thia rule must be discharge^t 
because the remedy sought by it, is uiatecessary for the applicant to establish 



Phillips. 
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his title. In the case of The King v. Bennett {a) a similar application was Bail Cwrt. 
refused. That case is said to be overruled by the case of The King v. The Vn/-^ 
Bremeri Comfiany (6), but on reference it appears that it does not in fact J** P*^ 
overrule it. It is a mere dictum in that case, that the heir of a copyholder is 
entitled to this motion. In the case of Right d. Taylor v. Bankes (c\ it 
was held, that the heir at law of a copyholder might devise the copyhold 
without having been admitted. Doe d. Burrell v. Bellamy (d), and Doe d. 
Tqfield v. Tqfield (e), are authorities to show that the heir of a copyholder 
may maintain ejectment without admittance. This remedy therefore by 
mandamw is unnecessary. The cases where The King v. The Brewers^ 
Company is held to overrule that of The King v. Bennet, cannot be cited to 
show tibat the mere claim of a person as heir will entitle him to a mandamus* 
The King v* The Lord qf the Manor of Bonsai (f), and Widdowson v. Har^ 
rington, Earl of{g), cited in Wathins on Copyholds, show there must be a 
clear claim. The lord*s right to fines was involved in the question decided 
in the case of The King v. Wilson (h), which therefore does not apply. In 
this case the applicant has not only a doubtful but a decidedly bad title. He 
has mjoule no claim since the year 1795, and therefore is barred by the statute 
3 & 4i Will. 4, c. 27. The Court will not grant a mandamus to admit a 
person as heir who is so clearly not entitled to recover possession. 

R. V. Richards, contri. — The case of The King v. Bennet was overruled 
in The King v. The Brewers* Company. In The King v. The Lord of the 
Manor of Bonsai, Lord Tenterden says it was so overruled. [Coleridge, J. — 
My only doubt is as to the point of the time that has elapsed.] — The Court 
will not conclude the lord by what is stated now on the affidavits. The real 
facts of the case may be very different. [Coleridge, J. — It is not to be 
understood that The King v. T/te Brewers* Company altered the law as to 
the heir being entitled to bring ejectment without admittance. A mandamus 
may be had to admit him for other purposes.] — The applicant in this case 
may have been beyond seas, or under some disability, so that he may not be 
barred by the statute pf his right to xecQver, His object is to have a man" 
damus, so as to try his right in an action for a false return. The lord is at 
this time holding for himself, there being no tenant on the Court-rolls. 

Coleridge, J. — It is not necessary for me to make this rule absolute, in 
order to enable the applieant to try his title. It seems to me that the 
applicant is wholly out of time, but I do not prejudice him in bringing an 
ejectment by refusing this application. 

Rule discharged. 

(a) 2 Term Hap. 177. (e) 11 East, 246. 

(b) 4 Dowl. & Ryl. 492 j 3 Barn. & (/) 4 Dowl. & Ryl. 825 ; 2 Barn. & 
Cress. 172. Cress. 173. 



i 



<) 3 Bam. & Adol. 664. (g) 1 Jac. & Walk. 532. 

d) 2 MaDle £( Sel. 87. (/i) 10 Barn. & Cress. 80; 
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Bail Court. 



lasne bavtiig been 
joined in Trimijf 
term io a connlry 
canse, and no 
notice of trial 
given for the next 
•fsises, the de- 
fendant cannot 
move for jndg* 
ment as in case of 
nonsnit nntil after 
the following 
Spring Assises. 



Douglas v. Winn. 

TN Trmiiy Term last issue was joined in this cause. The venue was irl 
Lancashire, and no notice of trial had been given for the last assizes, nor 
since. A rule for judgment as in case of nonsuit having been obtained this 
term, 

Wightman showed cause. — The plaintiff was not bound to give notice of 
trial until the term following that in which issue was joined. Mr. Tidd lays 
down that to be the rule (a), and cites Hall v. Buchanan (b). This being a 
country cause, this rule is premature, and cannot be moved for until after the 
next assizes, as that is the earliest opportunity the plaintiff has for pro- 
ceeding to trial. 

Addison^ contrd. — Mr. Tidd, in a note to the passage referred to, expresses 
a doubt whether this rule may not be moved for the next term after the first 
assizes, though notice of trial has not been given. The plaintiff might have 
proceeded to trial at the last assizes, and at any rate ought to have given 
notice of trial in Michaelmas term for the next assizes, and having done 
neither, the defendant is entitled to this rule. 

Coleridge, J.— This rule cannot be moved for until after the next assizes, 
it must now, therefore, undoubtedly be discharged. 

Rule discharged. 



(a) Page 764, 9lh ed. 



(6) 2 term Hep. 734. 



A claimant io 
some goods seised 
by a Sheriff, not 
having appeared 
on a rale under 
the Interpleader 
Act, a rule for 
bim to pay the 
plaintiff*8 costs is 
not absolute in 
the first instance. 



Shuttleworth V* Clark. 

ly CLARKE, on a former day, had obtained a rule for the Sheriff of 
* Derbyshire, under the Interpleader Act, 1 & 2 Will, 4, c. 58, s. 6. 

Addison now appeared for the execution creditor. — The claimant does not 
now appear, and therefore the execution creditor is entitled to his costs 
against the claimant ; Bowdler v. Smith (c), Perkins v. Burton (d), PhUby v. 
Ikey{e), and Lewis v. Eicke(f). This rule for costs against the claimant 
may moreover be absolute in the first instance. [Coleridge, J. — In Perkins 
V. Burton, the rule drawn up was to show cause why the claimant should riot 
pay the execution creditor his costs. In Phitby v. Ikey also the rule was in 
the same way.] — The practice is not bound by those decisions. In the last 
of those cases it was the Sheriff who applied for costs, which distingiiisbes 
the case. In Bowdler v. SmUh the rule appears to have been absolute in the 
first instance. 



(c) 1 Dowl. P. C. 417. 
^) 2 Dowl. P. C. 108. 



(e) 2 Dowl. P. C. 222. 
ij) 2 Dowl. Fi C. 337. 
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Coleridge, J. — ^This is an application under the third section of the BaU Court* 
Interpleader Act. Two or three cases have been dted in support of it, and v^v^ 
it is singular that the exact terms of the section of the Act are not referred Shuttlbwobth 
to in those cases. Now the words of that section are, that the Court is " to Clark. 
make duch order between such defendant and the plaintiff, as to costs and 
other matters^ as may seem just and reasonable ;" so that, as to the exact 
words of the Act, they are confined to giving costs between the plaintiff and 
the defendant. Nevertheless, I think I am bound by the cases that have 
been decided, as to the authority of the Court to give costs against the 
claimant. 1 do not, however, think the Court would make the order with- 
out hearing the party. The rule, therefore, must be drawn up, that the 
claimant must pay the plaintiff's costs^ unless he shows cause within ten 
days. 

Rule nisi accordingly. 



Penson's Bail. 

f^HILTON o^^^oned this bail, and objected that the affidavit of justification Adefeudut 
^ did not comply with the rule of T. T. 1 JViU. 4, s. 3 (a), as it omitted ^SJ? o"f wi .c 
to state the nature of the property of one of the bail. cording to the 

'^ ^ ^ rule of r.T. 1 IT. 

4, is boood to 

WhateUy, contrL — This affidavit is sufficient according (o the form used adopt the form of 
previous to the rule of T. T. 1 WilL 4. The defendant is not bound to ficauou given in 
adopt the form there given. That rule only says, if the notice of bail is ^»* ^^^* 
accompanied by an affidavit in the form there given, and the bail are ex- 
cepted to and allowed, that the plaintiff shall pay the costs of justification. 
That rule is only directory, according to a reported case (6). This is a case 
of country bail, and notice of bail was given according to the rules of T, T. 
1 WiU, 4 ; but that case is an express authority to show that the affidavit 
need not be in the form there given. The only consequence will be, that the 
plaintiff will not be obliged to pay the costs of justification if the bail are 
allowed. 

• Patteson, J. — It is desirable there should be no confusion in the practice 
in these cases. The practice before the rule in T. T. 1 WiU, 4f, in country 
bail, used to be to send the affidavit of justification up to town at the same 
time with the bail papers. The affidavit however was not used until the 
bail were excepted to. But if a defendant now chooses to proceed under 
the new rulesj he cannot afterwards turn round and say he will not be bound 
by those rules. A party who has given notice of bail justifying according 
to the new rules, has thereby adopted them, and shall not be allowed after- 
wards to depart from the form of affidavit thereby given^ I am not aware 
that this point has been expressly determined by any of the Courts, but it is 
desirable that the practice should be settled. 

(a) 1 Dowl, P. C. 103. (6) Arm. I Dowl. P. C. llff. 
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Bail Court, 

Bishop v. Leigh. 



An actiop wa« 
referred to an 



npHE defendant was indabCed to BMap fof work and labour, and an action 
arbitr^^aud haYU^ been ooiBBieneed, it was by agreement referred to an arbitrator 

^'^at^^rd- ^ *^® ^ ^ March, US5. The coste of the cause were to abide the event, 
cdagaiMthini, and the costs of the reference were to be in the discretion of the arbitrator. 

of thTLX'^*' ^" t*^® ^1«' ®^ -^P*"*^ *^« »w*'^ ^^ ^^^» stating that the defendant was 
they had not been indebted to the plaintiff in the sum of S/. 8«. 3J., and ordering it to be paid 
tiien issaed ^ o^ the Ist of May. The arbitrator also awarded that the costs of the refer* 
against him, after enee should be equallv divided between the parties. The defendant xmd 

which the plaintiff , :iiii/.w^ , «, i. 

taxed his costs :-> the sum awarded on the 1st or May, but not the costs of the cause, they not 
Heu, first, that having been taxed. On the 12th of June a fiat in bankruptcy issued airs^t 

those costs were " * .r o 

proveabie under the defendant. On the 1 7th of June the agreement to refer the cause was 
tiie fiat;— second- made a Tulc of Couit, and on the 2d of November the costs of the cause were 

ly, that tiie defend ti/."*Ti 

ant having paid taxcd. On the 25 th of November an attachment issued against the defendant 

riffon^ifittach' ^^^ non-paymcnt of the costs, and or the 10th q£ December he was arrested, 

mcnt before he On the 11th he paid the sum for which he was arrested on the attachment, 

tifi^te.thfl'c^urt ^ ^^ Sheriff, givii^ him notice not to pay it over to the plaintiff, and wan 

would order them discharged out of custody. On the 9th o{ January, 1836, the defiendant 

him afUnrards, obtained his certificate under the' fiat, which was properly inrolled. The 

the sher^r having defendant havinsc obtained a rule to show cause why the money which he 

8(^11 the amount . , i m • /o 1111 .11. 

in hu h9iids. paid to the oherin should not be repaid to him, 

Martin showed eause.-r-The question is, whether the certificate under the 
fiat entitles the defiendant to have the money paid back to him» It is sub» 
mitted on the part of the plaintiff, that this money having been paid befi>Fe 
the defendant obtained his certificate, be is not entitled to have it repaid. 
There is nothing in the sections 121 apd 126 of the Bankrupt Act, 6 Qeo* 4^ 
c. 16, to authwise the repayment of a sum of money obtained froQi a bank<» 
rupt by a creditor between the issuing of the j(eri facias and the granting of 
the certificate, neither is there any case depiding to that effect. This is 4 
precisely similar case. This claim for costs was not proveabie under the fiat* 
All the cases decide that unliquidated damages are not proveabie, and these 
Costs are in the nature of unliquidated damages. The King v. Da9is(a) is a 
d^cision in point, that these costs were not proveabie. [Pattnon, J«r^The 
question here is, whether these costs do not follow the pnncipal debt.}-^Here 
there has been no judgment ; the referenee was by agr^eiiient, and the caie ie 
not, therefore, within the 58th section of the Act. [^Faiteion, J.-^This pcHnt 
was before me in the ease of Metealfv. Wailing (by] — In that ease there 
was a judgment, and it was therefore within the ^Slh section. 

Dampier, eontrd. — The plaintiff might have taxed his costs fit bbj time 
^ after the award was madei but instead of that he held over, and did not Uai 
them until afler the defendant became bankrupt. That delay on his part ia 
not to prejudice the defendant. ^Patteson, J. — How was it that cause was 
not shown against the rule for the attachment T] — The defendant had not 
then obtained his certificate. This award is either in the nature of a judg- 

(tt) 9 East, 318. (6) 2 Dowl. P. C. 652* 
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ment, and within the 58th section of the Act, or else the costs were a con- 
tingent debt, and proveable under the 56th section. The case of The King v. 
Davis was decided before the statute 6 Geo. 4f, c. 16, and it was partly in con- 
sequence of that dedfion that an alteration was introduced into that Act with 
respect to the proving of ooata under a fiat. The money being still in the 
hands of the Sheriff, who is the ofBeer of the Court, may be ordered to be 
returned. 



66< 

BaU Court, 



Bishop 

LSIOB. 



Paweson, J. — I cannot distinguish this case from Metcalfv. Watling, In 
that case, after examining into the cases on the point, I was of opinion that 
the costs for which the cognovit was given were barred by the certificate. 
The case of Wyhome v, Ross (a) was in that case much relied on in argu- 
ment, but that decision was doubted in the case of Vansandon v. Crosbie (6), 
where Lord Tenterden says he could not see the ground on which it was 
decided* The case I thought the nearest to the one then under considera- 
tion was that of Ex parte Poucher (c\ in which it was decided that the costs 
of an action upon contract, where the verdict was before and the judgment 
after the bankruptcy, were proveable. That is the view I then took of the 
subject, and I think I was right in that decision. That case is like the pre- 
sent ; there the judgment was after the bankruptcy, but the verdict was 
before. Now what is the present case but an award that the defendant shall 
pay what is found to be due on taxation, and this award was made before the 
fiat issued. In that case the whole of the authorities were examined, as well 
as in the case of Jacobs t. Phillips (d)^ in the Court of Exchequer. The 
last was a case where the defendant had been arrested on an attachment for 
the non-payment of costs, and after remaining in custody he was discharged, 
the daim for costs being proveable under the fiat. That case is very like the 
present ; but the Court said, ^* Taking all the circumstances into considera- 
tion, we think there was no agreement to pay these costs. Our decision, 
however, does not depend on that question. We think there was an ascer* 
tained claim previous to the bankruptcy, which might, therefore, have been 
proved under the fiat, and therefore the defendant is entitled to be dis** 
charged." The only difference here is, that this is a claim which might he 
ascertained. The award was for a sum certain, and the costs were to abide 
the event. These the plaintiff might any day have ascertained on taxation* 
He did not choose to do so, and by his lying by the nature of the debt is not 
altered. Under these circumstances, and reverting to the cases of Metcalf 
y. Watling^ and Jacobs v. Phillips^ I can see nothing to distinguish this case. 
The only other question is, whether the Court can interfere* I think, as the 
money is still in the hands of the Sheriff, who is the ofBcer of the Court, it 

may be done, and that therefore the rule must be made absolute. 

Rule absolute. 



(a) 2 Taunt. 68. 
(6) 1 Chit. 16. 



(c) 1 Glynn & ^am. 385. 

(d) 2 Dowl. P. C. 716. 



666 



BaUCourL 



TERM REPORTS in thb KING'S BENCH. 



The Kino v. The Corporation of Wells. 

A mandauus RY a charter of Queen Elizabeth power was given to the Mayor of Wells 
bold a c^rt, ^^ ^^^^ A Court of Record for pleas of debt> &c., and to have a prison 

though^aboTesw for debtors. This Court had not been held for more than 200 years, there 
since it was laH Were no Court-rolls, no known practice, no person fit to preside as judge in 
^^^' the Court, no gaol for debtors, and no funds from which to pay the expenses 

of holding a Court. A rule nisi for a mandamus to hold a Court having been 
obtained on the part of a person who wanted to sue for a debt, 

Erie showed cause. — In The King v, Havering^atle-Bower (a) and The King 
V. Hastings (6), only fifty years had elapsed since the last Court was held. 
Mere more than 200 years have elapsed, and the Court will presume that 
the right to hold the Court no longer exists. There is not a vestige remain- 
ing of the Court, or of the practice in it, and under these circumstances this 
Court will not grant a mandamus, 

Rogers, cantrd, was stopped by the Court. 

Patteson, J.«>I do not see that I have any discretion on the subject i 
but I think I am bound to grant the ffiandamus. The parties must qualify 
themselves for carrying on the business of the Court. A similar mandamus 
has been granted against the Corporation of Thetford^ and another against 
the Corporation of tFindsoVy after seventy years non user of the Court, and I 
cannot make any distinction between those cases and the present. 



(a) 2 Dowh & Ryl. 176, n. ; 5 Barn. & 
Aid. 691. 



Rule absolute. 

(6) 1 Dowl. & Ryl. 148 1 5 Barn. & Ald^ 
692, n. 



Chubb v. Nicholson. 

A moUon to set i^N a motion to set aside a writ of summons, oia account of irregularity iii 

aside a writ of VT ,i /. « ^t. • i i. ^ 

somiuonsforirre. the form of the mdorscmeut, 

guldrity must be 

BM^e within four p^ Robinsoh showed cause.— ^This application ttras made tod late, severi 

days having elapsed between the setvibe of the writ and the application for 
the rule ; Hinton v. Stevens (c). 

KnowleSf contri, — This appUcfttldn wasl made before the time for entering 
an appearance. In the case cited it was a notice of declaration that was 
irregular. The rule, that application must be made within four days, will 
not apply to all cases. 

Patteson, J. — It seems to me that rule is applicable to a writ of sum- 
mons, and this rule must therefore be discharged* 

Rule discharged. 

(e) AnU, 521 ) 4 Dowl. P. C. 28a. 
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Bail Court, 

Frodsham v. Round. ^^^ 

Qj^TE^R showed cause against a rule for judgment as in case of nonsuit, and The sum indorsed 
offered to give a peremptory underUking to try the cause before the Sheriff, above"w^,^'^t°* 
the sum claimed being under 20L the sum claimed 

by the particulars 
being less, the 



GeorgCf conird, — ^The debt indorsed on the writ exceeds 20/., though by court wui 



not 



the particulars less than 20/. is claimed : the peremptory undertaking there- ^.*>"«« • ™<« 
fore must be to try at the next assizes. in case of nonsuit, 

on an undertaking 

Patteson, J.— The Act 3 & 4 W. 4, c. 42, s. 17, only gives power to the fht^^'^^'' 
Court to order an action to be tried before the Sheriff where the sum '^ tn« 
dorscd on the writ " does not exceed 20/. The practice has been to allow the 
plaintiff to amend his writ, and my practice at chambers has been, to allow 
the defendant to pay the new sum indorsed within a certain time, in discharge 
of the action. As the case at present stands, I can only discharge the rule 
on a peremptory undertaking to try the cause at the next assizes. Applica- 
tion should be made to amend the writ. 

A rule was then drawn up to amend the indorsement on the writ to the 
sum claimed, and to order a writ of trial, and the plaintiff to give a peremptory 
undertaking to try before the Sheriff, unless the defendant should pay the new 
amount indorsed on the writ, in discharge of the actioui within a certain time. 

Glaridge V. Smith. 

JN this case judgment had been suffered by default, and a writ of inquiry Tiie Court wui 
executed. The cause of action arose within the jurisdiction of the South" pLntiffoHiis 
mark Court of Requests. A rule was then obtained to show cause whv a ~»^ "?<*«' ^« 

1111 1 ••• 1 i*'/v«<*i« i *^ ■"•*•» hecaus* 

suggestion should not be entered to deprive the plamtin of his costs, or why, the action might 
on payment of the damages assessed upon the writ of inquiry, without costs, }*n a*o^rt*of "*'*' 
the proceedings should not be stayed. luquesu, the 

trial having been 

/. Bayley showed cause. — The 22 G.2, c. 46, s, 6, and 46 G. S, c. Ixxxvii. on a'^nlVf ^ 
s. 13^ on which this rule is founded, are repealed by 4 G. 4, c. cxxiii, i°<i«iry* 
s, 14, 16. 

Thomas^ contrd, — ^The Court, nevertheless, by analogy with the case of 
Dunster v. Day (a), may deprive the plaintiff of his costs, under the statute 
43 Eliz. c. 69 even though the trial had been before the under-sheriff on a 
writ of inquiry. 

Patteson, J. — It is plain that the enactments on which tliis rule is founded 
are repealed. It is then suggested that the Court has power to deprive the 
plaintiff of his costs, under the statute 43 EHz, c. 6. That statute gives the 
power to the Judge before whom the action is tried. This was tried before 
the under-sheriff, and how can I say it is a fit case to deprive tlie plaintiff of 
bis costs, without bearing the evidence. 

Rule discharged with costs. 

(a) 8 East, 239. 
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jB^Cotttt. 



An affidavit in 
support of a rale 
from the tenant « 
in ejectment to 
confess lease and 
entry only, 
vithoat ouster, 
on account of a 
question of joint 
tenancy being 
Ckely to arise, 
must show tliat 
the tenant itintM** 
ested in tbe 
question. 



Do£ d. WiLts V. Ro£« 

A Rule had been obtained to show cause why the person served with the 
declaration in this ejectment should not be at liberty to confess leade 
and entry only, without ouster, on an affidavit made by the person served, 
that no actual ouster had been committed by the deponent, that he was lessee 
under a person who was a joint-tenanti and that he believed the ejectment 
might involve a question between joint-tenants. 

Chilton showed cause. — The affidavit on which this rule was granted is in- 
sufficient. It does not appear, as it should do, that the person making it is 
interested in the question ; it does not even appear that he was in possession 
of the premises ; and it should also, have stated further, that tio ouster had 
been committed by any under-tenants. 

Cooke f contrHt. — ^This case is within the principle of the case of Doe d. Gigner 
V. Roe {a), and the only question is, whether the tenant in possession, who 
is a lessee, is not intitled to the same privilege of confessing lease and entry 
only, that his landlord, who is a joint-tenant, would be. The title is admitted^ 
and the only question is as to the ouster. No hardship will be incurred by 
this rule being made absolute. 

Patteson, J. — It seems to me this rule ought never to have been granted. 
The person who makes this affidavit is not himself a tenant in common, nor 
a joint-tenant, but he holds under another who Is. Why should not his land- 
lord come in to defend the ejectment ? The affidavit only states that the 
deponent believes the trial may involve a question between joint-tenants. It 
is the loosest thing I ever heard. The rule must be discharged with costs,*as 
parties ought to come here with satisfactory affidavits. 



Rule discharged with costs (b,) 



(a) 2 Taunt. 397 : and see Anon. 7 Mod. 39. 



9ee the form of tho affidafit in Tidd's Fiactic*. 



The Court allow- 
ed the defendant 
to add a special 
plea, stating that 
a certain contract 
was not in wri^ 
ingy it being 
uncertain whether 
that could be 
given in evidence 
under the general 
issue. 



Smith v. Dixon. 

npHIS was a rule calling on the plaintiff to show cause why the defendant 
should not be at liberty to add a plea to those he had already pleaded. 
The action was for non-delivery of goods, to which the defendant obtained 
leave from Alderson, J. to plead several pleas, but he refused to allow him to 
plead that there was no contract in writing as required by the Statute of Frauds. 
Alderson, J., however, said that if that could not be given in evidence under 
the general issue, the defendant should be at liberty to apply to the Court, 
The Court of Exchequer had since' intimated, in another case, that it could 
not be so given in evidence, whereupon this rule was obtained. 



Archhold showed cause, and aaid that this defence was a mere formal ob- 



HILARY TERM, 1886. 669 

j^cdoil s to "Which the Court would not listen. In Cox v. Rolt (a% the Court Bail Com. 

y^ttied to idlow a plea of the Statute of Limitations, as not being a defence on w^/^ 
the merits. Smith 



Dixon* 



Wightnumf ctmtriw 

Pattesok^ J. — ^It seems to me, the only object of the defendant is to be 
able to give in evidence the want of a contract in writing. That is merely his 
orij^nal intention. I think he should be at liberty to add this plea ; and under 
the circumstances, the costs of this rule should be costs in the cause. 

Rule absolute. 

(a) 2 was. 263. 



Es parte Roy. 

^ROWDER moved for a rule calling on an attorney, who had become Tb« c<wt hM m 
bankrupt, and on his assignees, to show cause why they should not deliver SJ^aLfcra^'dT 
up certain deeds. The attorney and his partner, as solicitors to the appli- an attorney, wbo 
cant, held the deeds in question, which were the title-deeds to a large estate. roJ^toTeu^^ 
The partner absconded, whereupon a fiat in bankruptcy issued against both up title-deeds of 
partnevBy and the assignees took possession of these deeds, together with the haircome bito 
other property of the bankrupts. Application had been made to the assignees, **»«*'' po8M»8ioo 
and they had refused to give up the deeds. [Coleridge^ J. — The difficulty is, 
whether the Court has any stmimary authority over the assignees.] — If the 
rule calls on the assignees and the attorney to show cause, it will be sufficient. 
[Cokridge^ J.-*-I think it is a fallacy to suppose that the rule being also 
against the attorney, will help to give the Court authority over the assignees.] 
•^^The assignment will not pass these deeds to the assignees, which are the 
dleeds of another person, unless the attorney had a lien, which is not claimed 
in this case : the bankrupt, therefore, may be deemed still to have possession 
of them. It will be a great inconvenience if the Court will not grant this 
rule in cases like the present, where an attorney becomes bankrupt. 

Co^CERIDOE, J, — My impression is against the application ; but I will take 

time to consider the case. 

Cur. adv. vuU, 

CoxrKsinoE, J, afterwards refused the rule, as the Court had no power 
over the asfignee% 

Crowder then moved for a rule calling on the attorney alone, which was 

granted. 

Rule nisi granted. 

Stanley v. Perry. 

1> SMITH moved for a rule to take money out of Court, which had been a rule to take 
paid in, to abide the event of an issue directed under the Interpleader "ou^ pSi*L to 

abide the event of 
an issue under the Interpleader Act, is only a rule nisi. 



i 



670 



Bail Court. 



Stanley 
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Act^ 1 & 2 ^. 4, c. 58. The plaintiff in the issue had neglected to try it, 
as directed by the rule made by the Court, and he cited Scales v. Sargeson (a), 
to show that the rule might be absolute in the first instance. 

Patteson, J.— In that case it was only contended that the party was not 
intitled to the costs of the rule that was then being argued, because, if appli- 
cation had been made, the rule would have been consented to. This rule 
must be a rule nisi only. 

Rule nisi granted, 

(a) 3 Dowl. P. C. 707. 



Wild v. Rickman, 

After judgment g^LARKSON moved for a rule to take out a sum of money deposited in 
forl^edefeudant ^^^^ of bail, uudcr the Statute 7 & 8 G. 4, c. 71, 8^2, the defendant 

to taite out money havinff siffued judgment o( non-pros for want of a declaration. He submitted 

deposited in lien , ? ° , •^. , , , i • i /» • . 

ofbaUisniM that the rule might be absolute m the first instance. 

only. 

Patte^on, fF,-^I think this rule must be a rule nisi only. 

Rule nisi granted. 



Austin v. Grange. 



It is no objection g^HANNEL moved for a rule to show cause why the special service of a 

to an affidavit ' 

that the words 
« before me/' iu 



the jurat, are 
struck out, and 
" By the Court" 
Inserted. 



declaration should not be good on an affidavit sworn in Courts which was 
originally prepared to be sworn before a judge at chambers, but aflerwar4s 



the words " before me," in the jurat, were struck out, and the words " By 
the Court'' inserted. He submitted that was no objection to the affidavit. 



Patteson, J. thought it was not. 



Rule grantedf 



Krell V. Joy. 



Judgment allowed f^REAVES, on the 14th of January f moved for leave to sign judgment on 

to be signed ^^ _ij . ^c -.** ^« «« ^ffi^^^U .nro,..^ «« ♦!**» i o«.U ^C 



ligned 
on a warrant of 
attorney, on an 
affidavit tliat the 
defendant had 
been seen alive 
within ten days. 



an old warrant of attorney, on an affidavit swori;^ on the ISth of 
January^ stating that the defendant had been " seen alive within ten days.*' 
He referred to the case of Watts v. Bury(b), 



Patteson, J, — That is sufficient. 



Rule granted. 



(P) Anu, 371 ; 4 Dowl, P. C, 44. 



w^- 
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Bail Court. 

Doe d. Downes v. Roe. ^'^^^^ 

'ATELEY moved for judgment against the casual ejector. The aflB- R«ie mn for 
davit stated, that the tenant in possession was a sheriff's officer, that iUe wuai*^ctor 
he had been served with a copy of the declaration, and was told to appear to 8™nt«d» where, 

OD the service or 

it and plead, but did not state that the deponent had read over and explained the declaration, it 
the meaning of the declaration. That, he submitted, was unnecessary, as it T^^^l^^f^^^ 
was sworn that he appeared to be acquainted with the intent of the said de- who appeared to 
claration. The tenant being a sheriff's officer, was likely to be acquainted «°<*«"^<* ^^ 
^ith the object of such a service. 

Patteson, J. — You may take a rule nisi. 

Rule nisi granted. 



Doe d. Tccker v. Roe- 

W BAYLEY moved for judgment against the casual ejector. John and Rule for judg- 

Mary l^omhns were jointly in possession of the premises. Service SlsuaUjector * 

had been made on John Tomkins on the premises. On Mary Tomkins being granted, on an 

asked for, he answered she was up-stairs, and had been bedridden for years, that Uie deponent 

The person who made the service then told John Tomkins to take the declara- h^heard a person 

tion up-stairs and to read it to Mary Tomkins. He took it up, and was uijb declaration in 
heard readincr and explaining it to some one, and John Tomkins*s wife said it *"®^^ "*o° ^ 

o r o ' some one, whom 

was to Mary Tomkins* he was told was 

the tenant, and 

Patteson, J.— That is sufficient. ''^ bedridden. 

Rule granted. 



Doe d. Grimes v. Roe. 

1> V, RICHARDS moved for judgment against the casual ejector. The Rule «»» for judg* 
affidavit on which he moved stated that the deponent went to the "cnt against the 

, . * . casual ejector 

premises to serve Elizabeth Morgan, the tenant in possession ; that she granted, the de- 
refused to open the door, but the deponent showed her the declaration and be^^^^^allTSx- 
notice, and explained their contents. She refused to take the declaration plained to the 
and notice, and immediately aflerwards the deponent served them on her son fJaS^totakeTt, 
on the premises, and explained them to him. It was sworn that the son was whereupon it wa» 
believed to be living with his mother, and that the latter was endeavouring '"^ 
to avoid service. 

Patteson, J. — It does not follow that the mother ever got possession of 

the declaration, but you may take a rule nisi. 

Rule nisi granted^ 
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Bail CoMft. 



Kale for jttdg- 
j&ent iigaiiat the 
casual Rector re- 
futed, where it 
bad been served 
on ana^ent ofa 
Bortgagor on the 
pff mises, and on 
his clerk at iwi* 
other place. 



Doe d. Sturch v. Roe. 

TOfOLLIST moved for judgment against the casual ejector. The declara- 
tion was served on a person named Ahehurst on the premises, who 
said he had six months since received possession from one Richards at the 
termination of his tenancy, Ahehurst was agent for Chapman, who was 
mortgagor of the premises. Service had afterwards been made on a servant 
of Chapman at his residence at Camherwell, and then on a clerk at his office 
in London. On calling a second time, the clerk said his master had probably 
got the declaration, as he had been there, and he could not find it. 

Patteson, J. — I cannot grant even a rule nisi. There does not appear to 
be any difficulty in serving the mortgagor himself. The affidavit does not 
say that he keeps out of the way to avoid service. 

Rule refused. 



On the saae bm- 
Ikm the Court 
granted leave to 
stick up a rule 
»iii to compute, 
and afterwards 
the rule absolute 
in the K. B. 
Office. 



Broom v. Stittle. 

TO ALL last term had leave to stick up notice of declaration in the King's 

Bench Office, it having been impossible to find the defendant. He 

now asked for leave to stick up a rule nisi to compute, and afler wards the 

rule absolute on an affidavit, showing what endeavours had since been madQ 

to find the defendant. 

Patteson, J., granted leave for both, (a) 

(a) But see Martin v. Cdvill, 2 Dowl. P. C. 694. 



It is np excuse 
for the delajr of ik 
whole term oq a 
motion to set 
aiHde an oi^der of 
ajudg^, that a 
peno9 h^d be^A 
ill and unahle to 
leave his hot)ae 
to nuke an affi* 
davit. 



Orton v. France. 

gyURNEY moved for a rule to show cause why the order of a judge, mad^ 
^^ on the 8th of October, should not be set aside. The delay there had 
been in making this application was owing to the illness of a person, who was 
unable during the whole of last term to leave his house in order to make aA 
affidavit. As the person lived in London, a commissioner could not go to 
him to take his affidavit. 

Patteson, J. — That is not a sufficient reason, the appKcatipn is too late. 

Rule refused. 



Masters v. Carter. 



C\^ a rule to show cause why the verdict in an action of replevin should 



An affidavit in 

Tn*?*" of oni"^1iie ^^ "^^ ^® ^^^ ^*^®' *"^ * "®^ '"^^ granted, 

defendant's chris- 
tian names was stated in tlie title, lield bad. 
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J. Jemt showed cause, and took a preliminary objection, that the defend- Ball Court. 
ant's name in the intituling of the affidavit on which the rule was moved, was v^v^ 
Thomas J, Carter^ his second christian name being JameSf which ought to Mastbhs 
have been written at length. CahVbr. 

Fishf contrdf contended that it might be so written. 

Patteson, J. — It was bad to have written a name in this way in process 
until very lately. This is not an action on a bill of exchange, where the 
defendant's initials alone are known. His name is stated at full length in the 
record. The objection is fatal. 

Rule discharged. 



The King v. The Marquis of Downshire. KinfU Bench. 



"INDICTMENT for obstructing certain roads in the parish of East Hamp- i. Power wat 

stead, in the county of Berks. Plea: not guilty. At the trial before Xctto^'^mmi.** 
ParkfJ.y at the Berks Spring Assizes, 1834, it appeared that the roads were sionen ofincio. 
nine in number ; that is to say, Nos. 1 and 2 footways, (as laid down in the au«^, turnlor' 
plans both of the prosecutor and defendant, which agreed,) and Nos. from »top up roads, 
1 to 7 inclusive, highways : the former (No. 1) being called in the evidence which should not 
and upon the pleas, " Bond's Lane" the latter (No. 7) being called in the ^^'^^ oH^ed 
report ** The Uoad to the North," and by the plans also appearing to go in acd directed to 
that direction. Into No. 1 highway ( Sondes Lane) ran before the inclosure, ^ *?* ®"5 ***** 

o J \ / ' coutiuued as 

the roads over certain commons designated by the Nos. 2, 3, and 4, in both aforesaid, siiouid 
the plans respectively ; and into No. 7, or " The Road to the North," ran the J^p^^^Hp and 
Nos. 5 and 6, also passing over commons, and also laid down in the plans of extinguished, aud 
the prosecutor and defendant. As to the roads generally they were found lii!d"takcn M*^rt 
by the jury, or admitted by the defendant's counsel, to have been public; of the lands and 
that is to say, the two first-mentioned to have been public footways, and the divid*ed'and * 
seven last-mentioned to have been public highways. In order to show that a^otted.- Pro- 

* vided '* that uo 

the several roads had been stopped up, the defendant as to No. 2 footway, loads'passing or 
and No. 7 highway, relied on a certain order of justices, dated 28th of March, leading througii 

° •' . . "oy o*^ the old in* 

1827, and as to Nos. 5 and 6, before described as leading into No. 7, it was closures should 
contended that they were virtually stopped up by the same order. As to the Swert^rturoid 
rest, viz. No. 1 footway, and No. 1 {Bond^s Lane), and Nos. 2, 3, and 4, lead- or in any other 
ing into it, certain acts of commissioners under a statute, 1 & 2 Geo. 4f, c. 32, ©ufau^^r for** 
(Session 1821), intituled " An Act for inclosing Lands within the Manor of that purpose 
East Hampstead, in the County of Berks,* were relied on. This Act con- andsoais*oftwo 

justices:"— /l«Af, 
that a footway and a highway passing tlirough old inclosures were not stopped up by the operation of tlie 
award, in which Uiey were not set out and continued, there being no order of justices for the purpose: 
—Held, also, U>at highways passing over waste land and running into the highway above mentioned, were 
also not stopped up by tlie effect of the award. 

2. An order of justices made under the above proviso, stated tliat the justices having particularly viewed 
the public roads, and being satbfied that the highways &c. intended to remain and be the public highways, 
&c. in future, had been continued, or have been set out or properly found, and made safe and convenient, 
and that the roads aud footway thereinafter described were unnecessary to b« continqed, did order Uiem 
to be stopped up and extinguished x—Held, that the order did not sufficiently show that the proceeding took 
place on tlie view of the justices; and therefore that the roads were not in point of law extinguished :— 
Httd, also, that roads leading into them wore also uot stopped up by the order. 

3 a2 
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Kwg*t Bench, tained a clause (a) under which the commissioners appointed by the Act, by 

^■^^^^ tberr award, allotted the waste lands over which the roads passed, but did not 

The Kino gg^ ^^^ ^j. continue them as roads : on which it was contended that they were 

The Marquis of Stopped up and extinguished. The roads over the waste lands were the con- 

DowNsuiRB. tinuation of roads between the old inclosed lands in the parish, corresponding 

on the other side of the heath or waste land with roads through the old in- 

closures of other parishes. The order of justices, which applied to roads 

passing or leading through old inclosures, was in the following form : — 

** We, &c., three of his Majesty's justices, at a special sessions, &c., held by 
us, &c., on &c.,in pursuance of the authority vested in us in and by an Act of 
Parliament made and passed in the first and second years of the reign of his 
present Majesty King George the Fourth, intituled * An Act for inclosing 
Lands within the Manor and Parish of East Hampstead, in the County of 



(a) And be it further enacted, that the 
taid commissioners shall, and they are hereby 
authorized and required in the first place, 
before they shall proceed to make any of the 
divisions and allotments directed to be made 
by this Act, to set out and appoint all and 
every such public carriage roads and high- 
ways, in, through, and over the lands and 
grounds hereby directed to be divided and 
allotted, or in, through, and over any of the 
old inclosed lands or grounds within the said 
parish, as they shall judge necessair, and to 
divert, alter, turn, or stop up any of the pre- 
sent public or private cariiage roads or high- 
ways, or footpaths, in, through, or over any 
part of the said parish of Eatt Hampstead, as 
the said commissioners shall think proper, 
provided the roads and highways to be set 
DUt and appointed by the said commissioners 
shall be and remain thirty feet wide, at the 
least, and be set out in such directions as 
shall upon the whole appear to them most 
commodious to the public ; and the said 
commissioners shall ascertain the same by 
marks and bounds, and prepare and sign a 
map in which such intended roads shall be 
accurately laid down and described, and 
cause the same, when so signed, to be de- 
posited with their clerk for the inspection of 
aJl persons concerned ; and as soon as may 
be afterwards^ the said commissioners shall 
give notice in the said paper called The 
Reading Mercury, or some other public news- 
papers then published or circulated in the 
said county of Berks, and also in and by 
writing, to be aflSxed upon the principal door 
of the parish church of East Hampstead afore- 
said, of their having so set out such roads, 
and deposited such maps as aforesaid, and 
ilso of the general lines of such intended car- 
riage roads ; and shall also appoint in and by 
the same notice a meeting to be held by die 
•aid commissioners, at some convenient place 
in East Hampstead aforesaid, or within eight 
miles thereof, and not sooner than fourteen 
days from the date and publication of such 
notice, to take the same into consideration ; 
and if any person who may be injured or 
aggrieved by the setting out of such roads 
shall attend at such meeting, and object to 
the setting out of the same, then tne said 
commissioners, together with any justice or 



justices of the peace, residing or acting in or 
for the division in which the said parish of 
East Hampstead is situate, and not being in- 
terested in the said division and allotment, 
shall hear and determine such objection, and 
the objections of any other such person, to 
any alteration that the said commissioners, 
with any sueh justice or justices, may incon- 
sequence propose to make ; and the said com- 
missioners, together with such justice or jus- 
tices as aforesaid, shall, and they are hereby 
required, according to the best of their judg- 
ment, upon the whole, to order and finally 
direct how such carriage roads shall be set 
out, and either to confirm the said map, or 
make such alterations therein as the case may 
require ; and all roads, highways, ways, and 
paths, in, through, and over the said parish 
of East Hampstead, or any part thereof, which 
" shall not be set out," or finally ordered and 
directed to be set out or continued as afore- 
said, shall be for ever stopped up and extin- 
guished, and shall be deemed and taken as 
part of the lands and grounds to be divided 
and allotted by virtue of this Act, and shall 
be divided and allotted accordingly : Pro* 
vided always, that none of the present roads 
within the said parish of East Hnmpstead shall 
be shut up or discontinued, until the roads 
which shall be intended to remain or be the 
public roads in future, shall be set out in the 
mannerby this Act directed, and until the same 
shall be properly formed and made safe and 
convenient for horses, cattle, and carriages ; 
Provided also, that no roads passing or lead- 
ing through any of the old inclosures within 
the said parish shall be stopped up, diverted, 
turned, or in any other way altered, without an 
order for that purpose under the hands and seals 
of two of his Majesty's justices of the peace 
for the said county of Berks not interested in 
the repair of such roads, in the manner and 
subject to appeal, and giving such notice as 
is directed by an Act passed in the fifty-fifth 
year of the reign of his said late Majesty, 
intituled. " An Act to amend an Act of the 
thirteenth year of the reign of his present 
Majesty, in so far as the same relates to Notice 
of Appeal against turning or diverting a Pub- 
lic Highway, and to extend the Provisions of 
the same Act to the stopping up of unneces* 
sary Roads."— Sect. 18. 
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Berks;* and of an Act therein recited of the forty-first year of the reign of King's Bench. 
his late Majesty, King George the Third, cap. 109; and of another Act ^^^-v^* 
made in the fifty-fifth year o£ his late Majesty, intituled * An Act to amend The Kino 
an Act of the thirteenth year of his present Majesty, for the amendment and 1^^ ivjarquis of 
preservation of the puhlic Highways, in so far as the same relates to notice of Downsuir£. 
Appeal against turning or diverting a puhlic Highway, and to extend the 
provisions of the same Act to the stopping up of unnecessary Roads,' or 
any of them, having particularly viewed the puhlic roads or footway within 
the said Manor and Parish of East Hampstead hereinafter particularly de- 
scribed : and we not being interested in the repair of the said roads and 
footway, and being satisfied that the highways, bridleways, and footways 
intended to remain and be the public highways, bridleways, and footways in 
future within the said parish, are continued, or have been set out and properly 
formed, and made safe and convenient, according to the provisions and di- 
rections of the said first-mentioned Act ; and that the roads and footway 
hereinafter described are unnecessary to be continued, do order that the same 
public roads and footway be stopped up and extinguished (that is to say)," 
[The order then sets out the roads, including No. 2 footway, and No. 7 
highway.] 

Several objections (a) were taken at the trial to the validity of this order, 
particularly that it did not sufficiently state that it was made on the view of 
the justices. It was also contended that the other roads were shut up and 
extinguished by the operation of the award. A verdict was found for the 
defendant, with liberty for the prosecutor to move the Court to enter a ver- 
dict of guilty as to ail or any of the roads which upon the evidence should 
not appear to have been legally stopped. A rule nisi having been obtained 
accordingly, in Trinity Term last, 

Jervis, R, V, Richards, and J. C, Talbot showed cause, and cited Ff^ood v. 
Feal (6) and White v. Reeves (c). 

Ludlow f Serjt., Sir W. Follett, and 2). Maclean, in support of the rule, 
cited Zogan v. Burton (d), Harber v. Rand(e), Thackerah \. Seymour (f), 
and Rex v. Washbrook (g), on the effect of the award in stopping up the 
roads ; and Rex v. Worcestershire (Justices) (A), in support of the objection 
that it did not sufficiently appear on the order that the proceeding took place 
on the view of the justices. 

Lord Denman, C. J., in this term, (26th January^ delivered judgment. — 
This was an indictment against the defendant for obstructing certain foot- 
paths and highways in the parish of Ea^t Hampstead, in the county of Berks, 
tried before Park, J. at the Spring Assizes at Reading, 1834, when a verdict 
was fonnd for the defendant, with liberty for the prosecutor to move this 
Court to enter a verdict of guilty as to all or any of the said roads which 
upon the evidence should not appear to have been legally stopped up. 

(o) The argument also on the rule ex- (<2) 5 l^arn. & Cress. 513. 

tended to those objections ; but as the judg- (^) 9 Price, 58. 

loent proceeded wholly on the objection (/) I Cromp. & Mees. 18. 

stated above, the others have been omitted. (^) 4 Barn. & Cress. 732. 

(&) 5 Bam. & Aid. 454. {h) 8 Barn. & Cress. 254. 

(e) 2 Moore, 23. 
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King's Bench, [After Stating the description of the toads, as before i^tated, his lordship 

^^^y^J proceeded as follows.] — The roads were found, or admitted by the defend- 

The KiKo ant's counsel, to have been public, that is to say, the two first-mentioned to 

The Marauis of ^^^^ ^^^ public footways, and the seven last-mentioned to have been 

DowNSHiRE. public highways. The burden, therefore, of showing that they ceased to be 
such, or, in other words, had been legally stopped, clearly lay upon the 
defendant. For this purpose, as to No. 2, footway, and No. 7, highway, 
a certain order of justices, bearing date 28th March, 1827, was relied upon; 
and as to the Nos. 5 and 6, before described as leading into No. 7, that they 
were virtually stopped by the same order. As to the rest, viz. No. 1, 
footway, and No. 1, highway, {Bond*s Lane,) and Nos. 2, 3, and 4, Reading 
into it, certain acts of commissioners under the statute 1 & 2 Geo. 4, c. 32, 
Session 1821, intituled *' An Act for inclosing Lands within the Manor of 
East Hampstead, in the county of Berks,** were relied upon. Indeed it was 
by some of the counsel for the defendant contended, that what had been 
done under the above cited Act was effectual for stopping up all the roads, 
and that the order of justices, as to those to which it applied, was ex 
dbundante cauiela only and superfluous. It may therefore be convenient 
perhaps first to consider the last-mentioned ground of defence as applicable 
to all. By the Act in question commissioners are empowered to make new 
roads, and also " to divert, turn, alter, or stop up any of the present public 
or private carriage roads or highways or footpaths over the said parish of 
East Hampstead, as they shall think proper.*' They are also directed to 
prepare and sign a map describing the roads, and to give certain notices 
therein prescribed, and to hold a meeting for the purpose of hearing objec- 
tions and complaints, in which they are to be assisted by a justice or justices 
of the peace for the division in which the said parish of East Hampstead is 
situated ; the said commissioners and such justice or justices to have power 
to confirm or alter the said map. Then comes the clause upon which 
reliance upon behalf of the defendant is placed : '* And all roads, highways, 
and paths in, through^ and over the said parish of East Hampstead, or any 
part thereof, which shall not be set out or finally ordered and directed to be 
set out and continued as aforesaid, shall be for ever stopped up and ex- 
tinguished, and shall be deemed and taken as part of the lands and grounds 
to be divided and allotted by virtue of this Act.*' It has therefore been 
argued, that as none of those roads have been set out and continued, they 
are at once extinguished. We think, however, that it is unnecessary to do 
more than to refer to the proviso contained in the very clause which confers 
the above-mentioned powers upon the commissioners, for the purpose of 
showing that the argument has no weight : '* Provided also, that no roads 
passing or leading through any of the old inclosures within the said parish 
shall be stopped up, diverted, turned, or in any other way altered^ without an 
order for that purpose under the hands and seals of two of his Majesty's 
justices of the peace for the said county of Berks, not interested in the repair 
of such roads, which is to be subject to appeal in the manner therein 
directed." We consider this to be decisive, and that consequently as to 
No. 1, footway, and No. 1, highway, (Bond's Lane,) which are uncovered by 
any such order, they still exist in point of law, as a foot and highway 
respectively, passing as they do undoubtedly according to both the plans 
" through old inclosures." It is scarcely necessary to add, that the force of 
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this provito seems to have been felt, or eke, why was an order of justices King*t Bench* 
procured for Nos. 2 add 7 (foot and highway) respectively ? We have next v^s^^ 
to consider the effect of No. 1, highway, (BotuTs Lane,) being still an The Kmo 
existing highway, so far as Nos. 9, 8, and 4, highways leading into it are j^^ Manjais of 
concerned. We call them highways, because, as has already been observed, DowNtHins. 
they were found, or admitted to be so, subject of course to the effect of the 
proceedings which we have already noticed. Their leading over commons is 
clearly a circumstance wholly immaterial as to their character of public 
highway or not ; and assuredly they may, and indeed must be such, if, in the 
direction leading from Bond*fi Lane, they terminate (as in Bond*a Isane they 
do,) in an ancient and public highway. The consequence therefore seems to 
be, and we think isi that Bond*% Lane still remaining in law a highway, those 
above-mentioned (2, 3, and 4,) remain so likewise. It seemed at first as if 
another course (laid down upon the prosecutor's plan) had been intended to 
be substituted for, and to supersede* the last-mentioned roads, Nos. 2, 3, 
and 4. It is obvious, however, that this cannot be, for there is no public 
communication between that course which we are noticing, and Bond*% Lane^ 
that communication (such as it is) being expressly laid down as a private 
road. We have lastly to examine the effect of the order of justices above 
adverted to, by which (independent of the supposed stoppage by their not 
being continued as roads by the commissioners,) No. %, footway, and No. 7, 
highway, are supposed to have been legally stopped, or, in other words, we 
have to examine the validity of the order of justices. That order is in the 
following form : (his lordship read the order.) Now in ascertaining how far 
this order can be sustained or not, it is to be premised that it must be made 
** upon view** of the justices. So says the statute ; and accordingly we 
consider that an inquiry is not open to us whether any other mode of proof 
he sufficient to inform and satisfy them : actual inspection is to be the 
foundation of their jurisdiction. And perhaps a knowledge of the state of 
the country (necessary and commodious passage and communication, &c.,) 
tnay be better so acquired than otherwise. So it is written, however. Now 
upon the subject of the jurisdiction of justices of the peace, we are not aware 
that there is any material distinction taken by the Courts between the mode 
of construction of an order of justices and of a conviction by them. What- 
ever favourable intendment can be made in support of the former, when once 
the essential point of jurisdiction is established, may be made. The case of 
Rex V. Hullcott (a) may be referred to upon this point. This point, therefore, 
being (as we conceive it is) perfectly clear, the question is, whether the 
original allegation of " a particular view" does necessarily or by fair con- 
struction extend over the whole order, up to the passage which directs the 
stoppage. Or rather, does not the statement " of being satisfied, &c.," 
stand wholly independent of the original allegation of view? Whatever 
might have Ij^en the inference if the recital had been continued in an un- 
broken chain, from the beginning to the end^ the case is otherwise here. The 
clause containing the original and material allegation of <*a view" is separated 
in a very marked manner from that wherein the satisfaction of the justices 
and the grounds of it are contained. It would be a very violent and forced 
construction, as we think, to refer the grounds of the procedure by the 
justices to the view, as stated in the earlier part of the order, rather than to 

(fl) 6 Term Rep. 587. 



\ 
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King's Bench, ^ome Other means by which their judgment was influenced, and themselves 
<^s^^ ** satisfied/' as declared in the subsequent part of that order. We think 
Tbe King that it does not by any fair or reasonable inference (and such only ought we 
The Marquis of ^ *PP^y) ^oUow that the motive operating upon the justices was " the view 
DowNSHiRE. only." They might, consistently with a fair and reasonable construction of 
the order, have been influenced by other proof. If so, the justices never 
obtained jurisdiction over the subject, and their order cannot be supported. 
That is our opinion, and therefore No. 2, footway, and No. 7, highway, 
stand in the same position as the other roads respecting which we have 
already pronounced our opinion. We have only to add, that the eflect of 
the order of justices being removed, Nos. 5 & 6, (branches, if they may be 
so called, of No. 7, because leading into it,) are in the same situation with 
respect to No. 7, that 2, 3, and 4, are with respect to No. 1, highway, 
(Bond*s Lane,} It is not necessary, therefore, to repeat the reasons which 
induce us to arrive (as to them) at the same conclusion. The result, there- 
fore, is, that a verdict must be entered for the Crown as to all the road» 
above particularly specified* 

Verdict entered for the Crown. 



Kelly v. Curzon. 

An affidavit of Hj^HE Attomey-General obtained a rule to show cause why the writ of 
had'and°rewivcd cuptas ou which the defendant had been arrested should not be set aside, 

by the defendant and why the defendant should not be discharged out of custody. The 
oTthe*^p°ain^"°' grouud he relied on was the insufficiency of the affidavit of debt, which 
and at his re- Stated that the defendant was indebted to the plaintiff ** for money had and 
'^^'uf and for7he° received by the defendant for and on account of the plaintiff and at his 

use of the plain- requCSt." 
tiflF," is not suffi- ^ 

cicnt. 

Alexander showed cause.-^In Coppinger v. Beaton (a\ an affidavit was 
held sufficient which stated the money to have been had and received on 
account of the deponent, without saying that it had been received by the 
defendant. That fact is expressly stated in the present instance. The test 
applied in that case was '^ that it is sufficient to allege that the defendant is 
indebted in a certain sum of money, specifying the cause of action, and it 
could not be said that he was indebted unless the money had been received 
by him." That shows that the affidavit here is fully sufficient. [LtN 
tledaUj J. — The word " indebted" is not suflicient to supply any defect. 
Perjury could not be assigned on the statement of the defendant being 
indebted, but only on the statement of facts whence that conclusion is 
drawn.] — The expression '< for and on account of," is equivalent to that 
which is usually employed " to and for the use of the plaintiff." 

The Attorney' General in support of the rule. — Coppinger v. Beaton has 
been often overruled ; Taylor v. Fwbes (6), Cathrow v. Hagger (c). It is 
now quite clear, that unless there is a positive statement of the mode in 
which the money is due, no perjury can be assigned. He was stopped. 

(a) 8 Term Rep. 338. (c) 8 East, lOS. 

(6) 11 East, 315. 
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Lord Denman, C. J. — It is quite clear that this affidavit is insuflScient. King^t Bench. 
In Pitt V. New (a) it is said, " the fact of one man's having paid money to v^^/-W 
the use of another, does not (unless it has been paid at the request of that Kelly 
other,) give him any cause of action against that other, because a man cannot Curzon* 
of his own will pay another man's debt, and thereby convert himself into a 
creditor." It is quite consistent with the facts stated in this affidavit, that 
the plaintiff may not be entitled to recover. It is therefore insufficient, and 
this rule must be made absolute. 

LiTTLEDALE, J. — It is quite right that the common forms in use should be 
always adopted where they are applicable. 

Williams, J. concurred. 

Rule absolute, 
(a) 8 Barn. & Cresg. 654. 



Davis and or*, v. Willis. 

A SSUMPSIT for money had and received. Plea : non assumpsit. At the An agent for the 
trial before Coleridge^ J . at the sittings after last term in London^ it "ij ^utiwriled to 
appeared that the plaintiffs were clothiers in Gloiccestershire, and that the draw biUs on the 
defendant was a bill-broker in London. The plaintiffs employed a person SJ^l* "edit; ^nd 
of the name of Williamson as an agent to sell goods for them on commission *>y ** comne of 
in London. The usual course of his duty was to sell on the usual credit, h^ww^to transmit 
and to draw on the purchasers bills, which he was to indorse and transmit to *^®" indorsed to 
the plaintiffs. The usual credit was three or six months. In 1831, TFil- He sold goods at 
liamson effected sales of goods on behalf of the plaintiffs, but, contrary to his » credit J>«yo°d 
duty, on a credit of eighteen months, and drew on the buyers at that date, and drew for the 
Instead of sending the bills indorsed to the plaintiffs, he made use of them JJJ^^oVtrans-" 
for his own purposes, and they were discounted by the defendant. These mittingthem to 
facts being proved, it was contended that a sufficient primd facie case had ^d^thMTfor Ms 
been made out, to make it incumbent on the defendant to account for his own purposes, 
possession of the bills, and show that he had given full value for them. The h^ds^of thc*d^* 
learned judge thought there was no evidence to go to the jury against the fendant,awii- 
defendant, and directed a nonsuit. c^ntedtiiem >— 

HtU, that proof 

The Attorney- General now moved to set aside that nonsuit, and have a ,ione did not 
new trial. — It was proved that Williamson drew the bills at a larger credit ^?^^ suffiaent 
than he was authorized to give by the terms of his employment ; and that connected with 
the plaintiffs had been defrauded of them. The bills were then traced into *®/^^^"**."' ***, 
the hands of the defendant. This was sufficient primd facie evidence of the a pri$n&fmeie right 
proceeds of the bills being money had and received to the use of the plain- J^JIJJ^t^^^* 
tiffs, to make it incumbent on the defendant to prove that he gave con- bills from 
sideration for the bills. The ordinary primd facie case of the defendant \^ « "recdred 
arising from the fact of his being in possession of the bills, was rebutted by ^^^ ^^^^ ^^ >»- 
the still stronger primd facie case of the plaintiffs, which showed that they to show STat^iS 
had been defrauded of them ; Solomons v. Bank of England (b\ Bay ley on «avef«»J\v«i«e 

Ti * I f ^ \ *or the Dills* 

Bills (c). 

(6) 13 East, 135, n. (c) Page 373, 4th ed. 



980 

Kimg't Bench, 
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Lbrd D^NMANy C. J. — ^The case of Solomons v. Bank of Englai^ ^as 
much stronger than the present. We should wish, however, to look into that 

Davis case. 

Willis. Cut. odv, 9ult» 



Lord Dekman, C. J. afterwards (^Ist January) gave judgment. — This 
was a case in which there was a motion to set aside a nonsuit and have a 
new trial. The ground was, that it was proved that the agent to the plaintiffs 
in London had defrauded them, hy drawing hills in a way in which he was 
not authorized ; and that the defendant had discounted them ; therefore that 
the plaintiffs were primd facie entitled to recover from him the amount o£ the 
proceeds as money had and received to their use. We think that, even sup- 
posing the rule to he the same in such an action for money had and received, 
as in an action on the hills^ there was not sufficient to call on the defendant 
to give evidence of the consideration he gave for the hills. There was no 
fraud whatever connected with him to make him affected thereby. There 
will therefore be no rule. 

Rule refused. 



In an action ft>r 
a libel contained 
in a song which 
had been pub- 
lished by singing 
in the streets, a 
witness who had 
song it was 
called, but the 
identical copy 
from which he 
had sung it could 
not be produced. 
Notice to produce 
the original 
baring been given , 
proof that a copy 
produced was 
similar to tiiat 
which had been 
song, and that 
the manuscript 
had been deli- 
vered by H., one 
of the defendants, 
to Jf. the ether, 
to print : thai M» 
jMCOTdingly 
printed 1000 
copies, and sent 
300 of them' to 
H, : and that 
several were de- 
livered by him to 
the witness, was 
held sufficient 
^evidence from 
which a jury 
mightier a joint 
publication by 
both the defend- 
ants. 



Johnson v. Hudson and Morgan. 

/^ ASE for libel against Hudson the publisher, and Morgan the printer of a 
song, which had been published by having been sung about the streets. 
Hudson pleaded not guilty, and Morgan allowed judgment to go by default. 
At the trial before Lord Denman, C. J. at the last sittings in Middlesex, the 
copy of the song which was produced could not be identified as that which 
had been actually sung* Notice to produce the original having been 
given, evidence was adduced to show that songs of a similar description 
had been stuck about the premises of the defendant Hudson — that a thousand 
copies of these songs had been ordered by Hudson to be printed at Morgan's 
•^that 300 copies had been taken by a man named Albert, who was in the 
service of Morgan^ and by him delivered in a parcel to Hudson : and Albert 
swore that he believed the songs he had delivered to be the same as that 
which had been exhibited to him in Court. It was further proved, that 
Hudson had employed a man named Jones to sing certain songs about the 
streets ; and Jones stated, that on one occasion he had received a song from 
Hudson, but had destroyed that particular paper ; — that afterwards he went 
to the shop of Hudson, and asked for some more songs — that Hudson told 
him to get them from the servant, and that she took up a parcel of papers 
containing apparently about 800, and gave him. 100 of them — that these 
were songs which he had sung, and he believed them to be the same as that 
which was shown to him in Court. On this evidence, it was objected that 
the song produced had not been sufficiently identified as that which had 
been sung, and that it could not be read to. the jury. The learned judge, 
however, lefb the case to the jury, who returned a verdict for tlie plaintiff^ 
damages 30/., with liberty to move to enter a nonsuit. 

Kelly now moved for a rule to show cause why there should not be a 
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nonsuit entered, or a new tria] granted. There is no evidence of a joint f^ing't BtnelL 
publication. If there is not, Hudson is entitled to a verdict in his £ivour« 
The suffering of judgment by default by Morgan ought not to prejudice 
Hudson, There must still be strict proof of a joint publication by the two 
defendants. There must be proof of such a publication with respect to a 
libel identical with that which is produced before the Court and jury, in 
order to soatain this verdict. That was the principle of law with respect to 
the publication of libels in newspapers till the 38 Geo. 3, c. 78, and was 
recognized in that statute. In this case no paper was produced to the 
Court which any witness could swear had come out of the hands of Morgan, 
There was no evidence to prove that any paper produced to the Court and 
jury was a paper which had been published by Morgan and Hudson. There 
was no evidence that the paper destroyed was printed by Morgan. If the 
action had been against Morgan alone, and he had pleaded the general issue, 
if evidence of this sort could be held sufficient to convict him of the publi- 
cation, there was no necessity for such an enactment as is to be found in the 
88 Geo. 3, c. 78. 

LiTTLEDALE, J. — I think that there was evidence of a joint publication. 
The evidence is, that Jones went to the shop of Hudson and got copies of 
these songs, which he says he sung, sold, or distributed. No one of the 
copies which he thus got was produced, but secondary evidence was given of 
the contents of the paper he received. In order to do that, Albert, who was 
the servant of Morgan^ produced a paper, and said that he had been desired 
by Morgan to print papers similar to that to the number of a thousand. 
None of the thousand could be produced and identified. The question is, 
whether there was sufficient evidence of publication by Morgan to go to the 
jury. I think that there was. Though in a great many cases better evidence 
is given^ I think that this was admissible. 

Williams, J. — I am of the same opinion. It seems to me that the evi- 
dence against Morgan^ of his being the printer of this particular paper, in 
consequence of the groof by Jones that the original had been destroyed, is 
sufficient to raise the conclusion that he was the printer. It has been sub- 
mitted, that nothing short of the proof that this actual paper was sung by 
Jones can satisfy the necessity of the case. It seems to me, however, that 
pircumstances may lead to the conclusion as well as direct proof. If you 
take the evidence of Albert and Jones together, you will find another fact, 
which goes beyond those which were noticed by my brother Littledale, 
namely, that Albert did himself deliver 300 out of the 1000 at the shop of 
Hudson, It is material to show that these 300 were those out of which 
Jones had 100 for the purposes of singing and distribution. Now what is 
the evidence which shows this ? Why, that Jones went to the shop and said 
that he wanted songs to sing. Hudson referred him to the servant, and 
showed him about 300 songs lying together in a parcel of songs corre- 
sponding in bulk and number with the parcel which had been carried in by 
Albert, so that it seems to me that the songs received by Jones came out of 
the parcel which had been delivered by Albert. We cannot say that this 
was so plainly proved as to be clear beyond all doubt ; but still there was 
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King*t^ Bench, reasonable proof of the fact, and quite sufficient to be left to the consi- 
deration of the jury. 



Johnson 

V. 

Huo&ON. 



Coleridge, J. — I am quite of the same opinion with my brothers Lit* 
tledale and Williams, I fix on the point of the song which Jones sang and 
destroyed, as being the libel in question. The point for us now to consider 
is, whether this particular copy was one of those printed by Morgan, It 
was so, if it was one of the thousand of which Morgan was the printer. It 
was proved that Morgan had printed 1000 copies of a song, and had deli- 
vered 300 by his servant, Albert, at the shop of Hudson, Where then did 
Jones get the songs which he sang about the streets ? Why, he went to the 
shop of Hudson, and got from Hudson*^ servant, by Hudson*s direction, a 
quantity of songs out of a larger quantity tied up in a parcel in Hudson's 
room. I will not say what the result of the evidence is, but I think that 
there is evidence on which the jury might come to some conclusion that the 
one in question was one of the thousand. That is enough in this case. The 
jury had a right to look at the size and shape of the paper, and its general 
appearance, to see whether they believed that the paper produced in Court 
was part of the thousand copies printed by Morgan, and of the 800 delivered 
at the house of Hudson, and by Hudson's order delivered to Jones, The 
witnesses did look at it, and stated their belief that it was one of the papers. 
There was clearly sufficient evidence to go to the jury. 

Lord Denman, C. J. — The particular paper which the defendants were 
charged with having printed and published was one of those which Jones had 
sung. He swore that he sang it and that he destroyed it. That let in 
secondary evidence of its contents. He said that he could swear that the 
one shown to him in Court was an exact copy of that which he had de- 
stroyed. Then came the question, whether that which he destroyed was one 
of the thousand printed by Morgan, The journeyman printer said that it 
was the same— that he took part of the thousand to Hudson's shop — that it 
was printed upon paper of the same kind — thus affording more precise 
evidence of its identity, and that he took these songs as a parcel of goods to 
be delivered to Hudson, the papers having the name of Morgan on them. 
Taking all these matters together, I think that there was a sufficient case on 
which the jury might express an opinion, and I must confess that I think 
that there was no reasonable doubt that this was one of the very papers 
taken by Albert to the house of Hudson, and afterwards circulated by Hudson, 

Rule refused. 



The King v. The Justices of Gloucestershire. 

Underthe5 &6 R^^^ for a mandamus to the Justices of Gloucestershire, to enter at the 
ir»2r. 4, c. 76,8.8, Sessions an application to inrol an order made by two Justices of the 
L^^o"*" County, for diverting and turning a public footway in the parish of Clifton. 

boroughs, are 

made so for all 

purposes ; therefore, since the passiag of that Act, couuty justices have no jurisdiction. over places which 

•re included within the metes and bounds of a borough. 
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By the Boundary Act, (« & S Will. 4, c. 64,) and the Reform Act, (2 Will. 4, ^ing^s Bench. 
c. 45,) Clifton was made part of the borough and city of Bristol. By the v^/^ 
Poor Law Amendment Act, (5 & 6 Will. 4, c. 76, s. 7,) the boundaries of The Kino 
certain boroughs, including Bristol, were to be then settled by the Boundary jj^^ jagJiceB of 
Act ; and by s. 8, every place and precinct which shall be included within Gloucester- 
the metes and bounds of any borough, shall be part of such borough, and »hxre. 
none other ; and those boroughs which are counties of themselves, shall 
be part of such county, and none other. The sessions refused to entertain 
the application, on the ground, that by the operation of the latter Act, the 
parish of Clifton was altogether taken out of the jurisdiction of the County 
Justices. 

The Attorney General and Maule showed cause. They relied on the 5 & 
6 Will. 4, c. 76, s. 8, having transferred the jurisdiction over the parish of 
Clifton to the City Justices for all purposes. 

Greaves, in support of the rule, contended that the Act only operated to 
transfer the jurisdiction for the special purposes of the Act, and not for all 
purposes. He referred, in support of that construction, particularly to sec- 
tions 38, 62, 64, 76, 79, 92, 96, 98, 101, 103, 105, 109, 110, 111, 114, 117, 
and 118; and to the cases of ilea: v. Sainsbury (a), Talbot v. Hubble (6), 
Blankley v. Winstanky (c), Bates v. Winstanley (rf), and Rex v. Clark (e). 

Cur. adv. vult. 

Lord Denmak, C. J. subsequently in this term {Feb. 1) gave judgment. — 
We have gone carefully through the Act of Parliament, and we are of opi- 
nion that the transfer of the jurisdiction from the Justices of the County to 
those of the City, is as complete as words can make it in a statute. By the 
operation of the 7th and 8th sections of the 5 & 6 Will. 4, c. 76, we are of 
opinion that this change has been effected, notwithstanding the difficulties 
which may possibly arise when questions are brought before us, on the other 
numerous sections which have been cited to us. The consequence is, that 
the parish of Clifton is now a part of the city of Bristol, for the purpose in 
question, and not part of the County of Gloucester. Consequently, this rule 
for a mandamus must be discharged. 

Rule discharged, 

(a) 4 Term Rep. 451. , (d) 4 Maule & Selw. 429. 

(6) 2 Stra. 1164. («) 6 Bam. & Aid. 728. 



(c) 3 Term Rep. 279. 



Power v. Barham. 



A SSUMPSIT for the breach of a warranty of £bur pictures that they were on a sale of pie- 
painted by Canaletti. Plea: non assumpsit. At the trial before Coleridge, ^^'ig*of*fo^ 
3. at the last Middlesex sittings, it appeared that the plaintiff bought four pictures was given, 
pictures at a sale by the defendant ; and a bill of parcels, in the defendant's vielJ'f in ^«^, 
hand- writing, was put in. It was in the following form : — «*** baring the 

* ° word **Ca$uU4ai/* 

J7(itf, that this was 
evidence to go to the jury of a warranty that they were painted by that artist ; and that it was a correct 
direction to the jury, to desiic them to consider whether the defendant intended so to warrant the pictures, 
or only to express bis opinion on the subject of the artist by whom they were painted. 



t 
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"itfay U, 1832. 
" Mr. N, Power, Bought of J. Barkam, 

Tour fictnreBf \ievia in Venice, Canalettif - • ^160. 

Settled by two pictures - - £50 

And a bill at five months - - 110 £160." 

" J. Barkam:* 
The learned Judge left it to the jury to consider whether the defendant in- 
tended to warrant the pictures as having been painted by Canaletti ; or only 
to express his opinion on the subject of the artist by whom they were painted. 
The jury said, in writing, ^' We think the bill of parcels is a warranty," and 
found a verdict for the plaintiff. 

The Attorney General now moved for a new trial, on the ground of mis- 
direction. In Jendxvine v. Slade (a) it was held that the putting down the 
name of an artist in a catalogue as the painter of any picture, is not such a 
warranty as will subject the party selling to an action, if it turns out that he 
was mistaken, and that it was not the work of the artist to whom it was 
attributed. Lord Kent/on there said, " It is impossible to make this the case 
of a warranty. The pictures were the work of artists some centuries back, 
and there being no way of tracing the picture itself, it could only be matter 
'of opinion, whether the picture in question was the work of the artist whose 
name it bore or not. What then does the catalogue import ? That in the 
opinion of the seller, the picture is the work of the artist whose name he has 
affixed to it.*' 

Lord Denman, C. J. — It appears to me that what passed at the trial was 
perfectly correct ; and there was no interference with what is said by Lord 
Kenyan in the case referred to. His expressions must be taken with refer- 
ence to the particular case before him. In this case, the bill of parcels 
described the pictures as " Views in Venice, Canaletti" That of itself means 
nothing. It must be a question for the jury to say what the meaning was, 
and what was the effect of the expression : whether the defendant meant to 
warrant that these pictures were painted by Canaletti, or merely to make a 
representation of his opinion on the subject. The jury have found that it 
Was the intention of the defendant to warrant that the pictures were painted 
hy Canaletti i and with that finding I think we ought not to interfere. Indeed 
I should have come to the same conclusion. I will just observe, that Cana- 
letti is not a very old painter ; and that there might be little or no difficulty 
in tracing these particular pictures. If so, then the observations of Lord 
Kenyan in Jendwine v. Slade do not apply in the present instance. 

LiTTLEDALE, J. — This IS a question proper ta be lefl for the consideration 
of the jury. 

Williams, J. — I am of the same opinion. The expression used is open 
to two interpretations^— a warranty, or a mere expression of opinion. It is 
not denied that there may be a warranty on such a subject, and in this case 
the jury have found that there was a warranty. If parties, therefore, will 



(a) 2 Esp. 672. 
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underuke to warrant that pictures are the production of any particulat King*t Bench, 
artist, when they are not so, the usual consequences must follow. v^^^^ 

« Power 

CoLSitnNix^ J. concurred. »• 

Rule refused. ^^""^"• 

Chapbian and Wife, Administratrix of Mattocks, v. 

Vandevelde. 

/fSSUMPSIT on a bill of exchange drawn by the deceased, Mattocks^ la plea to «n 

upon, and accepted by the defendant. Plea : that after the time when exchange, Uiat 

the bill became due and payable, and before the commencement of the action, *^®' '* became 

the defendant paid to the said Mattocks, in his life-time, the amount of the p«id the amooDt, 

bill ; and that the said Mattocks never sustained any damage by the non- f°?,^** ^® 

payment thereof: concluding to the country. Special demurrer ; for that sustained any 

the plea contained matter not in denial of the contract, but in confession, and **f°**8e *>y reason 

* , , ' 'of tiie non-pay- 

accordance ; and that it contained new matter, and ought to have concluded ment thereof at 

with a verification, instead of to the country. d!l?inrtothe 

Joinder in demurrer. country, was held 

bad on special 
demurrer. 

Butt, in support of the demurrer, was stopped. «• Semu«, Uiat 

**^ ^^ avchapleawoaki 

not be good* even 

Hoggins, contrd. — The conclusion is correct. No new matter is introduced. *^.'* «»^o^«* 
^Littledaley J. — Is not this plea, in fact, a plea of payment in satisfaction, unless it ' 



which oucht to conclude with a verification? There is no traverse of any *<> allege Uiattb* 

, - - , payment wwe 

matter of fact in the declaration, but only of a mere inference of law.] It is accepted in 
true, that in Ansell v. Smith (a), and also in Mack v. Rust (6), a plea of pay* ••**»^***»^ 
ment which concluded to the country was held bad on special demurrer, but 
this case is distinguishable, because here there is an express denial of the 
(act of non-payment alleged in the declaration. {Lordi Denman, C. J. — There 
may be a breach of this contract, and yet the plea may be perfectly true* 
You say that Mattocks sustained no damage. The words themselves have 
no meaning. The damage is that which results from the breach of contract. 
You cannot say, consistently, that no damage has been sustained^ notwith- 
standing the breach of contract, which is admitted, unless you go on to say 
that the payment was accepted in satisfaction.] 

Per Curiam. — There must be judgment fbr the plaintiffs. 

Judgment for plaintifis* 

(a) 3 Dowl. p. C. 193. (6) 4 Dowl. P. C. 206. 



Margetts V. Bayes. 

JJEBT for goods sold. Plea: that the said supposed debt in the said a pie* of* de- 
declaration mentioned (if any such there be) did not, nor did any part ^^^^^^^tot 
thereof, accrue due to the plaintiff infra sex annos. Special demurrer : fear ««^°» »? ^>« 

declaration n^n-" 
tiouedfifany such 

there be, is bad on special denuirrer, becauiM the qualilying liypoUietical expreetion prerents it from being 

a confession. 



Bates. 
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King's Bench, ^^^^ ^^ P^^^ ^^ ^ot confess and avoid or traverse or deny the cause of 
v^v^ action. 

Margetts 

». W. H. Watson^ in support of the demurrer, relied on Gould v, Laslury (a). 

He was stopped. 

C Jones^ contrd. — [Lord Dernnan^ C. J. This point has already been de- 
cided in Gould v. Lashury, It was there held that this form of expression 
does not amount to a sufficient confession.] He applied for leave to amend, 
on the ground that the precedents were all in the form used, and that the 
recent alteration of opinion was not generally known. 

Per Curiam, — Judgment must be for the plaintiff, with leave to atnend on 
payment of costs. 

Judgment for the plaintiff. 

(a) 1 C. M. & R. 254. 

The Bailiffs and Assistants of Godmanchester v. 

Phillips (6). 



X, In an action by fpRESPASS quare clousum /regit. Pleas: not guilty, 
IS^S^tated* pleas of a right of common by prescription. A 



and several special 

witness stated on r "&— — — "J r—ytr ^t the trial before 

the voin dirt that Bosanquetf J. at the Cambridge Summer Assizes 1834, two persons, Martin 

mem^r^f'the ^"^ Reeve, were called as witnesses to show title in the plaintiffs. By the 
Corporation, but charter the corporation consisted of two bailiffs, twelve assistants, and the 
franchLed!' BM, commoualty. Martin was examined on the voire dire, and stated that he had 
that the answer been an assistant, but that he was disfranchised. It was then proposed to 
sive^soasto * inquire how and in what manner he had become disfranchised. It was 
^edude further objected on the Other side, that as the objection which arose on the voire dire 
modeof disfran- had been answered in the san^e manner, the answer must be conclusive, and 
ctoementj^^^ in ^' ^^ ?^* Competent to pursue the inquiry any further. The learned judge 
answer to such' thought, howcver, that the question proposed might be asked. The witness 
WM dufrMdibed ^^^ Stated that he resigned his office at a corporate meeting, and that the 
by having resigned resignation was then accepted ; but he could not say how many members of 
meetingThedid *^® Corporation were then present. He referred to the corporation books 
not know the which Were in Court. By the books it appeared that only the two bailiffs 
^atoccuton,\ur ^^^ ^ix t>f the assistauts were present. On this it was objected, that to 
referred to the constitute a good Corporate meeting, it was necessary that there should be 

corporation o a o tf 

books, which 

were in Court. Held, tiiat it was competent to refer to those books, to show that there was not a sufficient 

majority present on that occasion, so as to invalidate the resignation, and show the witness to be still a 

member of the corporation. 

3. A charter granted to a corporation, consisting of two bailiffs, and twelve assistants and commonalty, 
or the greater part of them, of whom the bailiffs for the time being shall be two, to do corporate acts. 
BtU, that the necessary majority must consist of the two bailiffs, and a majority of the twelve assistants; 
and, therefore, that a meeting, at which the two bailiffs and six assistants were present, was not a good cor- 
porate meeting. 

4. A release by an individual member of a corporation to the corporation of all bis interest in the 
8ttbject>matter of the action, will not render the corporator an admissible witness in an action of trespass 
brought by the corporation, for an injury done to the corporation land. 

5. The statute 3 & 4 Wiil. 4, c. 42, s. S6, which renders competent witnesses who are interested, by rea- 
son of the verdict or judgment being evidence for or against them, on an indorsement of tiieir names being 
aade upon tiie record, does not apply to such a case. 

(6) See this case previously reported 5 Barn. & Adol. 198. 
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present a majority of the assistants as well as the two bailiffs (a) ; and that a King*s Bench. 
majority of the aggregate number was not sufficient. The learned judge v^s/^./ 
thought that the meeting was a duly constituted corporate meeting, and that ^^g^*}^^ ^^f 
the witness having resigned at such meeting, ceased to be a member of the Godman- 
corporation. Both Martin and Reeve being however occupiers of com- Chester 
monable messuages, and as such entitled to a right of common over the locus pmLUPi. 
in qtw, a release was given by each of them to the corporation " of all right, 
title, or interest, to or in respect of all and every right of common what- 
soever, whether as freemen of the said borough, or as occupiers of any com- 
monable messuage or premises whatsoever, especially all rights of common 
upon, &c (the locus in quo). The name of each of the witnesses was also 
indorsed upon the record, under the statute 3 & 4 WilL 4, c. 42, s. 26. 
Upon this being done, their evidence was admitted, and a verdict was found 
for the plaintiffs- B, Andrews obtained a rule to show cause why the verdict 
should not be set aside and a nonsuit entered, or why there should not be a 
new trial. 

Kelly^ Maltby, and J. Bayley now showed cause. — The answer to the 
objection arising from the fact of Martin being a member of the corporation, 
as well as the objection itself, came out on the examination on the voire dire. 
The answer of a witness on the voire dire is conclusive. As that answer 
in the present case showed that the objection was got rid of, the defendant 
was precluded from entering further into any inquiry upon the subject ; 
Butchers* Company v. Jones (b). Rex v. Gisbum{c), \_Coleridget J, — In 
Butler V. Carver (d), it was held, in a case of this description, that where the 
witness himself produced the instrument, the effect of which was to make 
him incompetent, it ought to be read. Your argument would go to this 
extent : that where a witness states that he was a freeman, but that he has 
been disfranchised, he cannot be examined as to how, or when he was dis- 
franchised.] Even if it was competent to go into an inquiry of that nature, 
in this case it appears that the witness was duly disfranchised. The meeting 
at which the resignation was made and accepted was a sufficient corporate 
meeting ; Com, Dig* tit. " Franchise, F 30."' No doubt, that in order to 
constitute a sufficient meeting, there must be a majority of the whole definite 
body ; Rex v. Bellringer(e)f Rex v. Devonshire (f) ; but it is quite clear in 
this case that the charter treats the bailiffs and assistants as together forming 
only one definite body, and that it was the intention of the charter to require 
only a majority of that body. The two bailiffs and six of the assistants were 
present, and there being eight out of a definite body of fourteen, there was 
a majority of that body present. On this point. Rex v. Greet (g), and Rex v. 
Headley (A) may be referred to. At all events, the witness did all that was 
in his power to divest himself of the character of a corporator, and, by so 

(a) The words of the charter were, ** And ordinances whatsoever in writing, reasonably, 

further, we will, and by these presents, for which to them, or the greatest part of them, 

our heirs and successors, grant to the said of which the baiiiflls we will shall be two, 

bailiffs, assistants, and commonalty of the seem good." 

said borough, or the greater part of them, of (6) 1 Esp. 160. 

whom the bailiffs for the time bein^ shall be (c) 15 East, 57. 

two, upon public summonses given uem, and {d) 2 Stark. 433. 

being for that end assembled, may and shall («) 4 Term Rep. 810. 

have full power and authority, from time to (/) 1 Bamw. & Cress. 609. 

time, of granting, ordaining, and making of (g) 7 Barnw. & Cress. 363. 

laws, statutes, constitutions, decrees, and (^) 7 Barnw. it Cress. 496, 

VOL. I. 3 b 
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King*i Bench, doing, to abandon his interest. In Goodtitle d. Fowler v. Welford{d) it was 
^■^^^^ held, that if a person who is interested execute a surrender or release of his 

The Bailiffs and interest, he may be examined as a witness, although the surrenderee or 
GoDMAN- relessee refuse to accept the surrender or release. Previously to Doe d. 
. Stafford v. Tooth {h)^ no doubt was ever entertained that a member of a 
corporation might not release his interest to the corporation. There is, how*- 
ever, a distinction between that case and the present. There it was sought 
to give to a release the effect of conveying an interest in land which the 
witness had. Here, the only interest which the witness could have, was the 
interest in the damages to be recovered. The release, therefore, operated to 
render the witnesses competent. If any objection arises from the fact, that 
the verdict or judgment would be evidence for or against the witnesses, of 
the right claimed in this action, that objection has been cured by the statute 
d & 4 Will, 4, c. 4^, s. 26, and the indorsement of the names of the wit- 
nesses on the record. 



B, Andrews^ in support of the rule, relied on Rex v. Bellringer, Rejp r. 
Ripon(c), Rex v. Colchester (d). Rex v. Smart (e), Rex v. Ipswich (f)f Rex 
V. May (g), Salter v. Grosvenor (A), and Brown v. Lordon («), to skow that 
the meeting at which the resignation of Martin was made and aeoepted, was 
not a good corporate meeting ; and that consequently he stiO continued to 
be a member of the corporation. He relied on Doe d, Stafford v. Tooth, 
and Burton v. Hinde(Jc\ to support the proposition, that an individual 
member of a corporation cannot make a release to the corporation of which 
he is a member. He contended that the statute 5 &: 4 IVilL 4, c. 42, did 
not apply to the case, because the witnesses wei^ interested in the subject- 
matter of the action, and not because the verdict or judgment might be 
evidence for or agamst them, and cited Burgess v. Cuthill (/). 

Cur. adv. vult. 



Lord Denman, C. J. afterwards (1 February) gave judgment, — In this 
case the question was, whether the corporation of Godmanchester being a 
party to the action, a member of the corporation could be a witness. "When 
he was called, he stated indeed that he had been a member of the cor- 
poration, but that he had been disfranchised. It was thereupon contended, 
that no objection to his admissibility could after that be taken, as his answer 
must be considered as being conclusive, upon the question of his being a 
member of the corporation at the time. Now we are clearly of opinion, 
that there is no rule of law which prevents an inquiry taking place on that 
subject, under the circumstances of this case. We are not bound to say 
what might be the case under a different set of circumstances, or what 
general rule it might be proper to adopt ; but we are clearly of opinion, that 
when in the course of a trial a witness is objected to on the ground of 
interest, that objection must prevail, though he state that he has ceased to be 



(a) 1 Dougl. 134. 

(6) 3 Y. & J. 19. 

(c^ 6 Salk. 432. 

(</) 1 P. Wms. 695, n. 

(e; 4 Burr. 2241. 

(/) 2 Lord Raym. 1247. 



{g) 4 Barn. & Adol. 843. 
(/i) 8 Mod. 303. 
(0 H Mod. 225. 
(/c) 5 Term Rep. 174. 
(/) 1 Mood. & Rob. 315. 
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interested, if the grounds on which he states that to he the case appear to he King's Bench, 
insufficient. In this case reference was made hy the witness himself to the '••^n^-w 
books of the corporation ; and we should have been glad to have found, upon '^^ Baihflfe and 
looking at the charter, that the resignation was valid. The definite portion 
of the corporate body consisted of the two bailiffs and twelve assistants ; and 
at the meeting at which the resignation of the witness was accepted, it 
appears by the corporation books, that the two bailiffs and six of the as- 
sistants only were present. The question is, whether that number can be 
considered as a majority of the constituent body. We are of opinion^ that 
the authority of the cases is too strong for us to get over^ and that we are 
bound to say that the eight persons present at the meeting in question did 
not form a majority of the constituent body. The resignation was therefore 
ineffectually made, and the witness consequently continued to be a member 
of the corporation, and still had an interest in the subject-matter of the 
action ; and the objection to his admissibility as a witness remained. There 
was another ground on which it was contended that the witnesses had 
divested themselves of all interest, by their having personally released the 
corporation from all claims in respect of the subject-matter of the action. 
One member of a corporation cannot in law so release the corporation of 
which he is a member, because he is a constituent portion of the party 
released. It amounts to a release from himself to himself, and cannot have 
any operation at all. The release had not therefore any effect in restoring 
the witnesses to a situation of competency. There was also another ground, 
which was, that the late statute, 3 & 4 Will. 4, c. 42, applied to the case. 
We are however of opinion, that the statute does not apply to a case like the 
present ; consequently the witnesses remained interested throughout. Under 
these circumstances, the verdict having been founded upon evidence which 
was not admissible in point of law, it clearly cannot stand. The question 
therefore is, — not whether.it is to be set aside, — ^but whether, in lieu of it, 
a new trial should be granted, or a nonsuit entered. As it seems that no 
leave to move to enter a nonsuit was granted at the trial, the latter course 
cannot now be taken. Consequently a new trial must be had ; and this rule 
must be made absolute for that purpose. 

Rule absolute. 



The King v. The Manchester and Liverpool Railway 

Company, 

"DULE for a mandamus to be directed to the Manchester and Liverpool a railway Act (t 
Railway Company, commanding them to issue a warrant under their ^' *» c. 49, Man. 

•'''•' ° , , . Chester and Liver" 

common seal to the Sheriff of Lancashire, to impanel a jury to assess com- pool Railway,) di- 
pensation to be made to William Bathe and Benjamin Wraith, for damage j^^^^^^be*" 
sustained by them, by reason of certain premises belonging to them being assessed for 
required to be taken for the purposes of the railway, under the provisions of «*5y*fny""^nlr*** 
the 7 Geo. 4, c. 49. By that Act, section 45, the owners and occupiers of or occupier of. or 

person interested 
in lands, tene- 
ments, or hereditaments, by reason of the making of tlie railway : — Held, that an assignee of a beneficial 
lease had no right to claim compensation in respect of a probable chance which he had of having his lease 
renewed at the^nd of the term, in consequence of a promise made by his lessor to that effect. 

3 B ^ 
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King't Bench, lands, tenements, or hereditaments, through, under, in and upon which the 

^"^v^i^ railway, &c is to be made^ may accept and receive satisfaction for the value 

The Kino ^f gu^.|j lands, &c. and also compensation for the damage to be sustained in 

Xhe making or completing the works. By section 47, the jury, in ascertaining 

Manchester the sum to be paid for purchase, are also to ascertain and assess the com- 
RailwIy'com- P^'^s^t^®'^ and satisfaction to be made for any damages sustained by persons 
FANY. being owners or occupiers, or interested in the lands, &c. for or on account 
of the detriment, injury, loss, damage, or prejudice, which shall or may 
accrue or be sustained by reason of the works : such damages and compen- 
sation to be separately assessed. By section 48, the jury are to settle what 
shares and proportions of the damage assessed shall be allowed to any tenant 
or other person having a particular estate, term, or interest in the premises 
for such interest. By section 50, tenants at will and lessees for a year are 
to deliver up possession of the premises on six months* notice. By section 
57, tenants or lessees, who are required to deliver up possession before the 
expiration of their term or interest, are to receive compensation for the value 
of the unexpired term or interest. Messrs. Bathe and Wraith were the 
assignees of a lease of the premises in question j granted in 1816. The 
reversionary interest had been sold by the lessor to the company. Consi- 
derable sums of money had been expended on the premises by the lessees, 
and the lessor, before he parted with his interest to the company, had pro- 
mised the lessee that he should have a renewal of the lease at the expiration 
of the term. The premises, from their local situation, and the length of time 
during which the business had been carried on in them, had acquired a 
considerable local value. The company had given notice that they should 
require possession of the premises at the expiration of the lease ; but refused 
to make any compensation for the right or chance of renewal to which 
Messrs. Baihe and Wraith claimed to be entitled. The mandamus was 
applied for in order to recover such compensation. 

Wightman showed cause, and distinguished this case from Ex parte 
Farlorv(a)t and Rex v. Hungerford Market Company (b), on the ground that 
the expressions used in the Hungerford Market Act were much stronger than 
those in the present Act; and that it was upon the wording of that Act 
alone that those cases had been decided. 

Kelly, in support of the rule^ contended that the Act must have a liberal 
interpretation, and that it was intended to apply to interests of the descrip- 
tion in question, as well as to those of a strictly legal character. He sub- 
mitted that the chance of renewal was valuable, and the subject of pecuniary 
calculation on the sale of the interest of the applicants ; and relied on Ex 
parte Farlow and Rex v. Hungerford Market Company. 

Lord Denman, C. J. — Unless the words of the Act are sufficiently strong 
and extensive to include a claim of this description, I do not think that we 
ought to say that it is a subject-matter of compensation. In the cases 
alluded to, we thought the words of the Hungerford Market Act sufficiently 
comprehensive to include an interest of the same kind as the present. In 

(a) 2 Barnw. & Adol. 341. (b) 4 Baimw. & Adol. 592, 596. 
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the present Act, however, there are no words which would justify us in King^t Bench, 

coming to the decision, that this right — or, more properly, chance of *^v^^ 

renewal, — is an interest for which the parties are entitled to compensation. ^**® ^'"® 

The mandamus ought not, therefore, to go ; and this rule must be dis- The 

charged. Man chesi er 

aud Liverpool 
Railway Com- 

LiTTLEDALE, J. and Williams, J. concurred. pany. 

Rule discharged. 



HOLLINGSWORTH V. CoLLlNSON. 

Same v. Forty-six other Persons. 

"D ULE to show cause why the several actions should not be consolidated, a rule for the 

Forty-seven several actions had been brought by the same plaintiff 8evwafaaro"nr 
against forty-seven underwriters, on the same policy, on the ship Angerst^n. against the under- 
Declarations had not been delivered, but application had, notwithstanding, Tame poiky, mny 
been made at chambers to Coleridge, J. for an order to consolidate. The *** ot>t«>D«<* *»«- 
learned judge doubting whether, according to the practice, consolidation 
could be allowed before declaration, refused the application, and directed the 
matter to be brought before the Court. A rule nisi having been obtained by 
R. V, Richards, 

Maule, showed cause. — By the old practice there could be no consolidation 
until issue joined, because it was only allowed where the point to be tried 
was the same in all the actions : and until issue was joined, it could not be known 
that the point would be the same. Tf this was the case before the new rules, 
by which what was formerly the only plea pleaded is taken away, d fortiori 
is it so now, when, in consequence of different pleas, the issue may be very 
different. [Coleridge, J. — It is said, that since the new rules, it has bee^ 
the practice at chambers to allow of consolidation afler declaration and 
before issue joined. This application, however^ goes a step further. I 
could not see that there was any distinction in principle ; therefore it was 
that I wished the matter to be brought before the Court.] — Even if con- 
solidation be allowed before issue is joined, it cannot on principle be allowed 
before declaration ; because it is only allowed where the actions are brought 
for causes of action which might be joined j Cecil v. Brigges (a) ; and until 
there is a declaration, it cannot be known for what cause of action the plain- 
tiff proceeds. It does not follow that because the action is against the under- 
writers on the same policy, that the declaration will be in the same terms 
against them all. The remarks in Doyle v. Anderson (b) are in point. 

R. V. Richards, in support of the rule, contended that the whole practice 
of consolidation being the creature of the Court, it was competent to allow 
it at any time, if, by so doing, the course of proceeding would be benefitted, 
and costs saved. He also submitted, that there was no distinction between 
allowing consolidation before declaration or afterwards. 

Cur, adv. vulL 

(a) 2 Term Rep. 639. (6) 1 Adol, & Ellis, 635. 



692 TERM REPORTS in the KING'S BENCH. 

King*s Bench, Afterwards, the Court, having taken time to confer with the Judges of the 
^•^v^ other Courts, said, — We think that the consolidation ought to take place. 
^^°"jr,?" '^he rule, therefore, will he made absolute. 

Rule absolute. 



WORTH 

V, 

COLLINSON. 



The King v. The Inhabitants of Sparsholt. 

By the regulations QRDER for the removal of Edith Rogers and her three children from •S'^ 
appointment of MauHce to Sporsholt. On appeal, the Sessions confirmed the order, 

the turnkeys or subject to the foUowinff casc ! — Bv Certain of the resculations for the eovern- 

assistanti em- 1/-1 •t-i* 

ployed was vested mcut of the County Bridewell at Winchester^ made at the Easter Sessions, 
llibjectto'^S^i ^^^^» ^"*^ allowed and confirmed by His Majesty*s Judges, at the Summer 
confirmation and Assizcs following, it is provided as follows : — 1st. That the right of appoint- 
the'vUiting jus- Hicnt of the tumkcys or assistants employed in the Bridewell, be vested in 
tices. The salary the keeper of the Bridewell, in the first instance ; but that such appointment 
paid by the* trea- ^^ suhjcct always to the approbation and confirmation of the visiting jus- 
surer of the tices. That the keeper of the Bridewell have power to suspend, from the 

county, but in all . o .i ^ * /»!••.• . i • i 

oiher respects the exccutiou ot the dutics ot his Situation, any turnkey or assistant, and to 
'""d *^*^h ^*'^* appoint a temporary assistant in his room, but shall, within three days of 
diate orders of the such suspcnsiou, report to the visitiug justices the cause for his having so 
the'^"wer**of***** actcd ; and shall not, until an inquiry has been instituted by the visiting jus- 
suspension, but tices, permanently appoint any other person in the room of the turnkey or 
n^w apTO'in"ment* assistant suspended from office. 2nd. That the turnkeys of the Bridewell 
until an inquiry shall receive the payment of their salaries from the treasurer of the county ; 
ed by^hevisit." ^"* shall in all other respects be under the immediate orders and control of 
ing justices. the keeper of the Bridewell, by whom they may, for disobedience or impro- 
settiement, by P^f bchaviour, be Suspended from their situations, drd. That the appoint- 
hiring and service, nient and rcmoval of the keeper of the Bridewell shall be made in strict 
tumicey so Conformity with the Acts of Parliament for the regulation of the same. 4th. 

appointed. That any turnkey of the Bridewell who may be convicted of drunkenness, 

shall be dismissed by the visiting justices from office. 5th. Rule 20 com- 
mences thus, '< That no turnkey or any other officer attached to the Bride- 
well, shall,*' &c. 6th. Rule 21 commences thus, " The keeper of the 
Bridewell, and the officers of the prison, together with the keeper's family 
and servants, shall be required,*' &c. 7th. Rule 26 provides *' That the 
keeper of the Bridewell shall not, without the permission of the visiting 
justices, lodge or board in his hou^e, any person other than his own family 
and servants, and those of his assistants.'' In the year 1822, and afler tlie 
allowance and confirmation of the said regulations, Robert Rogers (since 
deceased) was appointed to the office of second turnkey in the said Bridewell, 
by the keeper, in accordance with the above cited regulations, at the annual 
salary of 45/., which was afterwards advanced to 50/., on his promotion to the 
office of first turnkey. There was no agreement made, at the time of engaging 
Rogers, for any particular length of service, or for any notice previous to its 
determination. The said Robert Rogers duly served in that situation from 
1 822 to 1 826, when he married the pauper Edith ; after which, he continued 
in the same situation till 1833, when he was discharged at a few days' notice 
for misconduct, in conformity with the above regulations. The salary of the 
said Robert Rogers was always paid by the treasurer of the county, and he 
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resided, during the whole period of his employment as turnkey, in the King*s Bench, 
Bridewell, which is situate in the parish of St. Bartholomew H^de, near Win- v^ -^ 
Chester f in the county of Southampton, The question for the opinion of the '^^® ^^^^ 
Court was, whether, under the circumstances ahove stated, the said Robert fhe InhabitaDts 
Rogers acquired a settlement, hy hiring and service, in the said parish of St, of Spabsholt. 
Bartholomew Hyde, 

Sir W, Follett and Rawlinson^ in support of the order. 

« 

Dampierf contrd, was called on hy the CourU^-'Rogers was appointed to a 
situation in which he acted as servant to the keeper of the Bridewell, and his 
salary was annual : there was, therefore, a yearly hiring of him as a servant, 
and he gained a settlement hy his service ; Turner v. Robinson (a), Fawcett v. 
Cash (6). No objection arises on the ground that the hiring was not general, 
but only to do a particular kind of work. The same thing was the case in 
Rex v. Sandhurst (c), yet it was held that a settlement was gained by a man 
who was only hired to do work about Sandhurst College. 

Lord Denman, C. J. — In Rex v. Sandhurst the question was^ whether the 
party could be a servant under the particular circumstances. The Sessions 
there thought that the hiring was general ; and the only doubt was, whether 
the hiring, by the principal of the establishment, was sufficient to confer a 
settlement. Here, the appointment of Rogers by the keeper of the Bridewell, 
was expressly subject to the approbation and confirmation of the visiting 
justices ; Rogers was, therefore, under their control, and never was the 
servant of the keeper. I should not feel bound by the expression of the 
finding that Rogers was appointed to an office, if the nature of the contract 
showed that the relation of master and servant was contemplated. That is 
not, however, the case here. I am of opinion, therefore, that no settlement 
was gained. 

LiTTLEDALE, J. — I also am of opinion that Rogers was not a servant at all 
under this contract. 

Williams, J. concurred. 

Order confirmed. 

(a) 5 Barn. & Adol. 789. (c) 7 Bam. & Cress. 557. 

(6) 5 Barn. & Adol. 904. 



The King v. The Inhabitants of St. Giles in the Fields. 

/^RDER for the removal of Thomas Barrow, Josephine his wife, and their ad occupation of a 
five children, from St, Giles in the Fields to St, Marylebone, On ap- ho^eby apmon 

, , . who was in the 

peal the Sessions confirmed the order, suhjeet to the following case : — In the habit of taking in 
year 1831 the pauper became the tenant of a house in the appeUant parish, {o'2^*"fn'«nne* 
at the yearly rent of 2^1, He held the house for three years, paid the rent, of the rooms, 

sometimes letting 
a bed, sometimes half a bed ; the letting being generally by the night, but sometimes by tlie week, is, not* 
withstanding, an actual occupation within the 1 1VHL 4, c. 18. 
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King's Bench, and complied with all the requisites of the statutes 6 Geo, 4, c. 57, and 1 W. 

""-^"^^^ 4, c. 18 ; if, under the circumstances hereafter mentioned, he was sufficiently 

The Kino Jj^ ^Jj^ actual occupation of the house in question. The pauper resided in 

The Inhabitants the house with his family ; the furniture in all the rooms was his ; and he 
of was in the hahit of taking in lahouring people to sleep in some of the rooms, 

IN TUE Fields, sometimes letting a bed, sometimes half a bed, — the letting being generally 

by the night, — but in some instances it appeared that a bed had been let for 
the period of a week. The persons who thus slept in the house had no right 
to the rooms during the day ; the pauper and his family having constant 
access and control over the whole of the house, and the pauper always 
retaining the keys of all the rooms in his own possession. In the instances 
of letting for a week, which were of rare occurrence, the pauper let the bed 
only, reserving to himself the right of putting another bed in the same room, 
at any time, if he thought proper. The question for the opinion of the 
Court was, whether, under the circumstances stated, the pauper actually 
occupied the house, within the meaning of the above-mentioned statutes. If 
the Court should be of opinion that the occupation was sufficient, the order 
of the Quarter Sessions to be quashed ; if otherwise, to stand confirmed. 

Adolphus, in support of the order, relied on Rex v. St. Nicholas^ Roches^ 
ter (a), and Rex v. St. Nicholas, Colchester (6). 

/. L. Adolphus and W. Clarkson, contrd, were stopped. 

Lord Denman, C. J. — It is quite clear, that in this case there was ai> 
actual occupation of the house by the pauper, within the meaning of the 
1 fVill. 4, c. 18. This is the case of a person keeping the control over the 
whole house himself. His letting out the beds, as stated in the case, will 
not prevent him from being in the actual occupation of the house. It is 
almost the same case as that of an innkeeper who occupies by his guests. 

LiTTLEDALE, J. — The whole statement in the case, shows that the pauper 
held the exclusive occupation of the whole house. 

■ 

Williams, J. concurred. 

Order of Sessions quashed. 

(a) 5 Barn. & Adol. 219, 

{b) 2 Adol. & Ellis, 699 ; 5. C. 1 Harr. & Woll. 47. 



The King v. The Inhabitants of Amersham. 

Tiic consideration ^^RDER for the removal of Anna Seamons, from Aylesbury to Amersham. 
kXnture o" ap- ^^ appeal the Sessions confirmed the order, subject to the following 

prenticeship vras casc *. — William Hardy, by his will, dated the 5th August, 1719, devised cer- 
niaster byapuWic tain estates to tfustecs, their heirs and successors, upon trust in them reposed, 
charity, the trus- that they should for ever thereafter faithfully distribute and employ the rents 
parties. The ap- and profits of the Said estate, towards the putting out poor children appren- 

prentices' grand- 
father, however, agreed, without the knowledge of the trustees, to pay, and did pay to the master, after the 
execution of the indenture 15/. more : Held, that the indenture was void by 8 Amu, c. 9, s. SQ, for not 
having inserted in it the full sum contracted fvr with, or in relation to, the apprentice. 
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tice, in such manner as in the said will thereinafter declared and directed. King^t Bench, 
The respondents proved an indenture, made and executed on the 8th day of v^^-w 
May, 1 827, between William Rickford, Woodfield Blake Eagles, Robert Dell, The Kino 
John Churchill, and Thomas Dell, Esquires, trustees of the public charity of xhe Inhabitants 
fVilliam Harding, the testator above-mentioned, deceased, for putting out of 

poor children apprentices, of the first part ; Anna Seamons, daughter of the 
late Joseph Seamons, a poor person, and settled inhabitant within the 
parish of Aylesbury, in the county of Bucks, of the second part ; Catherine 
Read, spinster, of Amersham, in the county of Bucks, of the third part ; 
whereby Anna Seamons, by the nomination and placing of the said William 
Rickford, Woodfield Blake Eagles, Robert Dell, John Churchill, and Thomas 
Dell, bound herself apprentice to Catherine Read, for the term of seven years, 
to learn the art or business of a dress-maker ; and the said Catherine Read, 
in consideration of the sum of 10/. of lawful money to her paid by the said 
trustees, out of the said public charity of the said William Harding, cove- 
nanted to teach Arma Seamons the art or mystery of a dress-maker. Previ- 
ously to the execution of the indenture, Catherine Read attended a meeting 
of the trustees, held on the 8th of May, and afterwards the indenture was 
executed by Anrui Seamons and Catherine Read, in the presence of, and 
attested by, John Parrott, agent to the trustees of the said charity, and he 
paid the sum of 10/. (mentioned in the indenture) to Catherine Read, the 
mistress, as a consideration for taking the pauper as an apprentice. Catherine 
Read signed a receipt, indorsed upon the indenture, — " Received on the day 
and year within written, by me, the within-named Catherine Read, of and 
from the within-named trustees, by the hands of William Rickford and 
Woodfield Blake Eagles, treasurers, the sum of 10/., being the full considera* 
tion money within mentioned to be by the said trustees to me paid." The 
pauper served three years under the indenture of apprenticeship. The appel- 
lants proved that Mrs. Darvney, the wife of Mr. Darvney, the pauper's 
grandfather, had (by his authority) applied to Catherine Read to take Anna 
Seamons apprentice in the month of April, in the same year, and upon that 
occasion the premium which Mrs. Darvney agreed to pay, and which Cathe- 
rine Read agreed to receive, was 25 L ; that this arrangement was made at 
Amersham ; that Catherine Read did not know until she came to Aylesbury, 
and was introduced to the trustees, that any part of the premium she was to 
receive was to be paid from the funds of Harding's charity ; and being in- 
formed of the fact, was at first unwilling to take the apprentice, but eventually 
agreed to take, and did take her, as such apprentice. After the indenture 
was executed, Catherine Read received from Mrs. Daxmey 15/. to make up 
the amount which the latter had agreed to pay, and which the former had 
agreed to receive. Upon her going before the trustees to complete the bind- 
ing, no conversation took place between her and the trustees, or any of them, 
or between her and Mr. Parrott, respecting any additional sum to be paid to 
her by Mrs. Dawney, with the apprentice ; nor was it in evidence that the 
trustees or Mr. Parrott knew, or suspected^ that any additional sum was so 
paid or contracted for, beyond the sum mentioned in the indenture. The ques- 
tion for the opinion of the Court was, whether, under the circumstances stated, 
the above-mentioned indenture was void, by reason of the full consideration 
for the binding not being set out in the indenture according to the provisions 
of the statute 8 Anne, c. 9, s. 39. If the Court should be of opinion that it 
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King's Bench, was void^ then the Order of Sessions was to be quashed ; but if they should 
be of opinion that it was not, then the Order of Sessions was to stand. 



The Kino 

V. 



Amebsham. 



The Inhabitants ^^^ ^* ^olleit and Bligh, in support of the Order of Sessions. — The sum 
of of 10/. mentioned in the indenture was the only consideration. There was 

no contract valid in law for the payment of any further sum. The sum which 
was in fact given by the grandfather, was no part of the original sum agreed 
for. Rex v. Bourton-upon-Dunsmore (a) shows, that where there is no valid 
contract to pay a sum beyond that which is mentioned in the indenture, it is 
not avoided, though a further sum may actually have been paid. That doc- 
trine is recognized in Rex v. Baildon (6), and though the decision was there 
against the indenture, it proceeded on the ground that there was a binding 
contract to pay the further sum. In Rex v. Aylesbury (c) the same principle 
is recognized. 

The Attorney 'General (with whom was Channell), contrdt was stopped. 

Per Curiam, — The case of Rex v. Baildon is decisive of this. It was 
decided there that an indenture, executed under circumstances similar to the 
present, was void altogether. 

Order quashed. 

(a) 9 Barn. & Cress. 872. (c) 3 Barn. & Adol. 569. 

(6) 3 Barn. & Adol. 427. 



The King v. The Inhabitants of Whiston. 

1. It is to be pre. /^RDER for the removal of Thomas May, and Millicent his wife, and their 
JTbeen givef " '^^ee children, from St. Mary, Nottingham, to Whiston. On appeal, the 

to the over- Sessious confirmed the order, subject to the following case. The pauper, a 

I'r^rch a*p^arish- hoy of, and legally settled in, the township of Dinnington, in the West Riding 
apprentice is of the couuty of York, was, in December, 1818, pursuant to an order of two 
to 56 Geo. sl^c°^ justices of the said riding, bound apprentice by the churchwardens and over- 
*^»" ^''*^^°*"® seers of the poor of Dinnington, to James Herring, residing within the town- 
made by the ship of Wktston, iu the same riding, by indenture duly signed and allowed, 
justices; and it is £• ^ ^ ^yjjj therein mentioned, and served the said James Herring under the 

not necessary for . . t • n r 

a party who said indenture for more than forty days m the said township of Whiston. 

[ndentareat'the ^^^ towuship of Dinnington is about five miles from the township of Whiston. 

Sessions to prove £ach towuship maintains its own poor separately, and both townships are 

hSVeeuVveir withiu the same county, and within the jurisdiction of the peace of the two 
2. Such notice magistrates who made the order for the binding, and who afterwards signed 

18 necessary. ^^^.^ allowance of the indenture. On the hearing of the appeal at the 

General Quarter Sessions of the Peace for the town and county of Notting- 
ham, the respondents refused to call evidence to prove that notice was given 
by the overseers of the poor of Dinnington to the overseers of the poor of 
Whiston, of their intention to bind out such apprentice. No evidence having 
been offered by the appellants to prove that such notice was not given, the 
question for the opinion of the Court was, whether the respondents were 
bound to prove that notice was given, under the circumstances above stated. 
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Whitehurst (with whom was Hill) in support of the Order of Sessions. — He King*t Bench. 
contended that, although notice had not been given according to 56 Geo. 3, v^^^> 

c. 139, s. 2, a settlement was gained; and that, even if a notice had been "^^^ ^^^^ 
necessary, it was not incumbent on the respondents to prove it, as the Court xhe Inhabitants 
would presume that the justices did not allow the apprenticing without proof of Whiston. 
of notice. 

Milner^ contrd, cited Rex \. Threlkeld (a) as decisive on the first point; 
and on the second contended that no such presumption could arise. 

Lord Denmak, C. J. — It appears to me that this is a very clear case, 
which may be decided on the broad principle, that where the order on the 
face of it appears to be good, it must be presumed to be so until the con- 
trary is shown. This is an afiirmative proposition, and not a negative one, 
which a party cannot be called upon to prove. Here is proof of an order 
made by justices in the execution of their public duty, which appears upon 
the face of it to have all the necessary requisites. We must assume that all 
the preliminaries required by the Act of Parliament were complied with. 
At all events, if they were not, it was incumbent on the appellant parish to 
show that fact. 

LiTTLEDALE, J. — I am entirely of the same opinion. 

Williams, J. — The Act of Parliament is very strong ; but we must pre- 
sume in this case that all was rightly done, unless the contrary was shown by 
the party who impeached the order. 

Coleridge, J. — We are only now acting on the general rule, that where a 
public officer acting in the execution of his duty does a particular act, it is 
to be presumed that every thing has been done by him which was necessary 
to make that act valid, — at all events, until the contrary be shown. But it is 
said we are in this difficulty : — that we call upon the appellants to prove a 
negative. That is not exactly so : for the order being on the face of it 
valid, what is required to be proved is an affirmative. Rex v. Haslingfieldib) 
and Williams v. East India Company {c) are illustrative of the view we now 
take. The Order of Sessions must therefore be confirmed. 



Order confirmed. 



(a) 4 Bam. & Adol. 229. (c) 3 East, 192. 

(6) 2 Maule & Sel. 558. 



The King v. The Inhabitants of Pakefield. 

^RDER for the removal of Edmund Reeder and his two children from a tenement for a 
Pakefield to Walpole, On appeal the Sessions quashed the order, sub- ^^^.' 'fP""the 

i/»ii« Ai 1.1 I'l 1 expiration of tlie 

ject to the folio wmg case : — A settlement havmg been proved m the appel- year he assigned 

all his stock* 
crops, implements, 
and personal property to a trustee, for the benefit of his creditors. The trustee paid the year*s rent out of 
the proceeds of the sale of that property ; and the pauper continued to occupy the house only for the nrhole 
year : — i7«/tf, that as the assignment of the crops gave a right of entry on the lands, there was no sufficient 
occupation by the pauper to gain a settlement : — Ueldt also, that the payment of the rent by the trustee out 
of the proceeds of the sale was not a sufficient payment of the rent by the pauper, as Uie person hiring the 
tenement. 
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KingU Bench, l^nt parisb, the Court of Quarter Sessions held, that a subsequent settlement 

^^^v^^ had been acquired in the respondent parish. It appeared that on Michaelmas^ 

The Kino ^^^ 1832, the pauper entered upon the occupation of a beer house and 

The Inhabitants Several acres of land in Pakefield, which he had previously hired for a year, 

of Pakefibld. at the rent of 30/. for the house and land, and 10/. for certain brewing uten- 
sils in the house, and continued to occupy the house and land until the month 
of Jufy following. On the 1 7th of that month, being in embarrassed circum- 
stances, he by deed assigned all his farming implements, stock, crops, and 
all other his personal estate and effects, to one Thomas Waterson, for the 
benefit of his creditors. The deed, which was put in and agreed should be 
considered as part of the case, was executed by Waterson and the pauper, and 
on the 1st o£ August following, Waterson under this deed sold all the pauper's 
stock, farming implements, furniture, and other effects, and also the crops 
then growing upon the land. The crops were cut, but the straw and calder 
were either left upon the premises, or brought back for the use of the in- 
coming tenant. Part of the furniture was purchased for the pauper, but 
afler the sale he was not possessed of any farming implements, or any stock, 
excepting a pig, which, afler the crops were carried off, was turned out to 
shack upon the land. The pauper paid no rent himself, but Waterson paid 
the landlord 31/. lOs. towards the rent, 201, ISs. in money out of the produce 
of the sale of the pauper's effects, and 9/. \7s. by the summer tilths and 
muck on the land and certain fixtures in the house, which were taken by the 
landlord at that sum. The pauper and his family, consisting of his wife and 
four children, continued to live in the house and carry on the business, drawing 
beer there, and making profit thereof, buying it and bringing it from Lowestoft 
as he wanted it, on which he lived until Tuesday, the 8th of October, 1833, on 
which day he removed to a house which he had previously hired at Yarmouth, 
distant about twelve miles from Pakefield, taking with him his wife and three 
children, and all his effects, excepting a few articles of furniture, which were 
lefl in the house at Pakefield, because the waggon employed by the pauper to 
remove his goods was not large enough to carry them all. The things left 
behind were to have been sent to Yarmouth on the following day, but were 
not in fact sent until the Thursday, The pauper lefl the key of the house 
with his son, with a command not to give it up to the landlord until the 
Michaelmas-day, The son, who had lived with his father, continued to sleep 
in the house, having his clothes and chest there, until the Thursday or Friday, 
and on the Friday, which was Michaelmas-day, delivered the key to the land- 
lord, and went to lodge at the house of his master, a miller, residing at Pakc" 
Jield, with whom he had boarded from the day his father had left the parish. 
The pauper and his wife and three children continued to reside at Yarmouth 
from the 8th of October for several months, and did not return to Pakefield 
until a short time before they were removed to Walpole under the said order. 
If the Court of King's Bench should be of opinion that the pauper gained a 
settlement in Pakefield, the Order of Sessions to be confirmed, if of the con- 
trary opinion, to be quashed. 

B, Andrews and Austin, in support of the Order of Sessions. — They con- 
tended that the payment of the rent by Waterson was sufficient to satisfy the 
statute. They also insisted that there had been a sufficient occupation by 
the pauper. 
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Manning, contrd.—He cited How v. Kennett (a) and Carter v. Wame(b), King't Bench,. 
to show that the legal estate was in Waterson ; and that therefore there was ^-^^w 
no sufficient occupation by the pauper. He also contended that the pay- The King 
ment of the rent was not sufficient, because it was made out of money over .j«j,g inhabitants 
which the pauper had no control. of Pakefield. 

Lord Denman, C. J. — It seems to me that there was neither an actual 
occupation by the pauper, nor a payment of the rent by the party hiring the 
tenement. The deed of assignment gave a power of entry on the premises, 
which destroyed the exclusive occupation. I am also of opinion, that the 
payment of the rent by the trustee out of the proceeds of the pauper's per- 
sonal estate was afler he had parted with the whole of his property, and cannot 
be said to be a payment of the rent by him within the meaning of the statute. 

LiTTLEDALE, J. — There was no actual occupation, because the land had 
been conveyed away for a valuable consideration : nor was there any suffi- 
cient payment of the rent^ because it was paid out of funds vested in the 
hands of the trustee for a particular purpose. 

Williams, J. — A right of entry was necessarily conveyed to the pur- 
chasers by the deed ; and consequently it is impossible to say that the pauper 
had the undivided occupation of the tenement. I also agree that the pay- 
ment of the rent by Waterson cannot be considered as a payment by the 
pauper, and he was the party hiring the tenement. 

Coleridge, J. concurred. 

Order of Sessions quashed. 

(a) 5 Nev. & M. 1 ; 5. C. I Harr. & WoU. (6) Mood. & Malk. 479. 

391. 

Stuart v. Gaveran. 

IMTANSEL moved to set aside the proceedings in this case, for irregularity. An affidavit of 
•^ on the ground that the affidavit to hold to bail was insufficient, the a^ntrdt*" ^"^ 
person making it not having properly described himself. The affidavit de- scribed himself as 
scribed the deponent, — the plaintiff, — " as late of Tyrone, in the county of j^ the countyof 
Tyrone, in Ireland, but now in Dublin Castle.** He cited Sedley v. White {a), Tyrone,in Ireland, 
where it was held, that a deponent who has left one place of abode and cattle^** \rva held 
resides in another, would not satisfy the rule, Michaelmas Term, 15 Car. 2, »«fficient. 
by describing himself as late of the former. 

Per Cur. — That is where he gave no other description. Here he describes 
his late residence, and where he is at present to be found. 

Rule refused, 
(a) 11 East, 528. 
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King's Bench, 

Spencer v. Hamerton. 

In case» for libeu ACTION for libe]. — Pleos : not guilty, and several pleas of justification, 

o"} wtTiiiiV.on A' ^^® *"*^ ^ verdict was found for the defendant, on the plea of not 

which the verdict guUty, and for the plaintiff on the pleas of justification, no evidence having 

defendant, and * ^ceu offered upon thosc pleas by the defendant. On the taxation of costs, 

•cverai pleas of the Master allowed to the defendant the general costs of the cause, and to 

wbich^tiie'jury the plaintiff^ the costs both of pleading and evidence occasioned by the issues 

found for the q^ jjjg pleas of justification. A rule was obtained by the defendant in Trinity 

the defendiiDt Term last (a), to show cause why the Master should not review his taxation, 

draHlnsnpport ^^ '^® ground that he had done wrong in allowing to the plaintiff the costs of 

otthem-.^HM, evidence as well as the costs of the pleadings. Against this rule, 

that though the 
defendant was 

enthied to the Tomlifison showed cause, and Starkie was heard in its support. 

general costs, the 

plaintiff was 

entiUed to the QuV, odv, Vult, 

costs of the 

issues on the 

pleas of justifica- Lord Denman, C. J., in this term (1 2th Jan.) delivered judgment. — This was 
both' the costs of & I'ulc to show causc why the Master should not review his taxation of costs. 
tiie pleadings, and ^hc actiou was in casc for a libel, in which there were issues joined on a plea 

of evidence pro- «..«. - i./»-i/. 

vided to rebut of uot guilty, and ou scvcral pleas of justification. A verdict was found for the 
^'^'°* defendant on the first issue, and for the plaintiff on the issues on the pleas of 

justification, inasmuch as no evidence was offered by the defendant on those 
issues. The Master, in his taxation of costs, allowed to the defendant the 
general costs of the cause, and to the plaintiff the costs of the issues which 
had been found for him, including as well the evidence^ which had been pre- 
pared by the plaintiff to disprove the justifications, as the pleadings. It was 
contended for the defendant, that the proper course under the Statute 
4 Anne^ c. 16, ss. 4 & 5, was to allow the plaintiff the costs of the pleadings 
only, and that the rule of Hilary Term, % Will. 4, No. 74, had made no dif- 
ference ; and the case of Othir v. Calvert (6), was particularly relied on. 
For the plaintiff it was contended, that the practice which had prevailed in 
conformity with the case of Othir v. Calvert was wrong in principle, and had 
been so held by Parke, J. in Hart v. Cutbush (c). The fourth section of the 
Statute of Anne permits any defendant, or tenant in any action, or any plain- 
tiff in replevin, by leave of the Court, to plead several matters ; and the fifth 
section provides, " that if any such matter shall, upon a demurrer joined, be 
adjudged insufficient, costs shall be given at the discretion of the Court ; or 
if a verdict shall be found upon any issue in the said cause for the plaintiff or 
demandant, costs shall be also given in like manner, unless the judge who 
tried the issue shall certify that the defendant, or tenant, or plaintiff in 
replevin, had a probable cause to plead such matter, which, upon the issue, 
shall be found against him." The words, " at the discretion of the Court," 
have been held to give the Court power, not to refuse the costs, but only to 
tax them ; Duherly v. Page (d), and many other cases. And an avowant in 
replevin is a defendant within the meaning of the fourth section ; Stone v. 

(a) 16lh June. 1835. (c) 2 Dowl. P. C. 466. 

(6) 1 bing. 275. (d) « Term Rep. 391. 
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Forsyth (a). The words of the Statute of Anne are general, and without King's Bench. 
limitation, not pointing to any distinction between costs of the pleadings, and v^^/^/ 
costs of the trial ; and reason and common sense dictate, that if the defendant Spencer 
has put the plaintiff to unnecessary expense, by pleading that which turns Hamerton. 
out either in law or in fact to be unfounded, he should pay the plaintiff that 
expense, although he may be successful upon the general question. Yet it 
appears that a practice soon prevailed of limiting the costs to those of the 
pleadings only. That practice was condemned in the cases of Brooke v. 
WiUeti(b), and Vollum v. Simpson (c). It is true that both those cases were 
actions of replevin, in which the defendant is an actor, which was pointed out 
by one of the prothonotaries in Othir v. Calvert^ and was supposed to 
make a difference. That supposition, we think, to be wholly erroneous ; 
for the question turns upon the words of the Statute of Anne^ and upon the 
ordinary principles of justice, all of which are equally applicable to replevin 
and to other actions. So far, therefore, as the decision in Othir v. Calvert 
depends on this distinction, we think that it cannot be supported. But in 
the judgment of the Court it is said, *' that the point had been fully con- 
sidered in Benett v. Coster (d), which was decided on the authority of 
Vivian v. Blake (e)." Now, neither of those cases touches the point in 
question. In Vivian v. Blake, which was in trespass, the defendant pleaded 
the general issue, and a justification which covered the whole trespass. The 
plaintiff had a verdict on the general issu§, and the defendant on the justifi- 
cation ; and the Court held, that the plaintiff was not entitled to any costs ; 
so that the present point could not arise. In Benett v. Coster the questions 
were, who should have the general costs of the cause, and whether the de- 
fendant should have any costs ; but the present question did not arise, at 
least it is not alluded to in the report, though doubtless it must have arisen 
in the prothonotaries' office ; and, whichever way it was there determined, it 
does not appear to have been afterwards disputed. Hart v. Cutbush is an 
authority the other way, and, as we think, rightly decided ; and though we 
had been led to suppose that the case of the Duke of Newcastle v. Green, 
which is there referred to by Parke, J., but which is not reported, had been 
compromised, and not decided, we have been informed by the learned judge 
himself, that it was decided in the manner stated by him, and that the only 
compromise was, as to the mode of settling the accounts between the parties, 
which was arranged before him at chambers. It has been objected, that the 
consequences of holding that decision to be right will be, that issues which 
have become immaterial by the finding of the jury upon a particular issue, 
will always be tried for the mere sake of costs, and that great waste of time 
and inconvenience and delay to other suitors will be occasioned. We do not 
think these consequences at all necessary ; but even if they were, they are 
not sufficient to prevent the Statute oi Anne from having that construction 
which appears most consonant to the intention of the legislature, and to 
reason and justice. 

Rule discharged without costs. 

(a) 2 Dougl. 709. (d) 1 Brod. & Bing. 465. 

(6) 2 H. Black. 435. (c) 11 East, 263. 

(c) 2 Bos. & Pull. 369. 



702 TERM REPORTS ix thl KINGS BENCH. 

Kmg'i Bench, 

Palmer v. Temple. 

J. As a^temnt A SSUMPSIT, to fccover back a deposit paid on an agreement for the pur- 
iaio for tbe a»- chase of a public-house and five outages. The breach in the declara- 



. ,_^*. tion stated, that the defendant did not assign the licence porsuant to agree- 
the oecvfMtMMi of mcnt, Dor deliver up possession of the premises which were intended to pass 
'^yy "St**'' thereby. The first plea denied the contract ; the second stated that the 
•cvcni cottHw plaindfiT was ready and willing, and offered to assign the premises, and to 
of u^^aTdM^ perform the agreement in all respects ; and the third plea, that the defendant 
aot DercMariij was ready and willing to perform the agreement in all other respects, but 
^Sta^oTiT^ ^^ ^^ ^^ s^eed that the defendant should not cause the tenants to quit the 
coctefcs '» to he cottages, but to attorn to the plaintiff, and that the plaintiff had exonerated 
^H^^^^ttfToa? ^® defendant from giving the plaintiff actual possession of the cottages. 
t, SemUt, tfaat There were replications taking issue on all the pleas. At the trial of the 
»eJ»^SL^om cause before Lord Denmam, C. J., at GuUdhaU, at the sittings afier last term, 
actoai poncMion jj appeared that by the agreement, which was in writing, and dated 15th June^ 
•faoaid state Midi 1835, it was agreed that it should be carried into effect on the 24th instant, 
**"*'*h*° ^nL ^^^^^ ^® licence was to be assigned, and possession of the whole property 
the other pMtj to given. The time for carrying the agreement into effect was afterwards 
ipijvithiu ^^}^ enlarged to the 29th of the same month. The parties met on the 
29di of JunCf when every thing was done as to the valuation of the stock, &c. ; 
in which labour they were occupied till twelve o'clock at night, when the 
attorney for the plaintiff required to know whether the defendant was at that 
time ready to deliver possession of the cottages. It then appeared that four 
of the cottages were in the possession of tenants to whom no notice to quit 
had been given. Some evidence was given at the trial to show what had 
passed between the parties or their attomies on a former occasion with 
respect to the possession of these cottages. Lord Denrnmn^ C. J., left this 
evidence to the jury ; and told them that the agreement to give possession of 
the cottages did not necessarily mean to turn out all the then tenants ; and he 
left it to the jury to say whether the plaintiff meant by his agreement to re- 
quire possession at once. The jury returned a verdict for the defendant. 

Plait now moved for a new trial, on the ground of misdirection. It is 
clear that at the time stipulated for the performance of the agreement the 
defendant had not the power to perform it, for he had not given notice to the 
tenants of the cottages. The evidence of what was said by the parties or 
their attornies as to the possession of the cottages ought not to have formed 
the subject of observation in the summing up of the learned judge, for if 
that conversation was entitled to any weight, it was so for the purpose of 
varying a written agreement. But a written agreement cannot be varied but 
by another instrument in writing, Goss v. Lord Nugent (a). The jury ought 
to have been told that the defendant was not in a condition to perform his 
agreement. 

Cur. adp. vult. 

(a) 5 Barn. & Adol. 58. 
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Lord D£NMAK, C. J., subsequently in the term {Jan. 21), gave judgment, xing^t Bench. 
This was an action to recover the amount of a deposit paid on an agreement v^v^/ 
for the sale of some premises belonging to the defendant. The question Palmer 
arose on the going off of the bargain. A part of the bargain was unexecuted Tempi e 
by the non-delivery of a certain part of the premises, — small cottages in 
the possession of some persons, tenants of the defendant. It was alleged in 
the defence, that this non-delivery took place with the consent of the plain- 
tiff*. Issue was taken upon that allegation. It appeared that the plaintiff, or 
at least his agent, was informed at the time of the bargain, that these persons 
were in possession of the premises, and that his agent said that he would 
tell the plaintiff, but from that time till the day fixed for the performance of 
the agreement the plaintiff did not say one word about the cottages being 
delivered up. At a late hour on that day, near the hour of midnight, after 
other matters relating to the execution of the agreement had been settled, 
the plaintiff required that possession of these premises should be delivered 
up. It was objected on the part of the defendant, that the plaintiff by his 
conduct had waived the right at that time of requiring the cottages to be 
delivered up ; and that he must be considered to be in possession of the 
cottages by means of the persons as his tenants. One question was, whe- 
ther there was evidence in support of this case to be lefl to the jury. We 
are of opinion that there was. Another question was, whether, upon the 
authority of Goss v. Lord Nugent, the agreement to excuse the defendant 
from the performance of this part of the contract ought to be in writing. 
That question was not raised at the trial. We give no opinion on that point, 
as we do not think that the case falls within that of Goss v. Lord Nugent, 
The meaning of giving up possession in this case, was by turning 
over the tenants, not by giving actual possession of the premises. There 
will, therefore, be no rule. 

Rule refused. 



The King v. Ward. 

INDICTMENT for a nuisance in erecting a pier in that part oi the Medina indictment for a 

River, which forms a portion of Cowes Harbour, The case was tried n«»sance in a 
before Lord Denman, C. J., at the Hampshire Summer Assizes in 1834. It and port, by erect- 
appeared that the pier had been orisinally erected by the father of the de- *"« * p*^*"* ^'"^^^ 

/» 1 1 . 11 1 .-^^ 1 1 I/*! 1-1111-.^ was an obstruction 

fendant, that its then length was ^0 feet, that the deiendant had added 12 to the navigation. 
feet — that the line of mooring for vessels was outside the place where the JiattheVe""^ 
pier was erected — that from the end of the pier to the line of mooring there was a nuisance to 
was a distance of 150 yards — and that the channel of the river was outside butuwuheln- 
the line of mooring. For the prosecution, it was contended that the pier was convenience oc- 
an impediment to trading vessels and to row boats ; and also to lighters that had m^re*tiian coul** 
occasion to punt up close to the shore, and to vessels warping up the river, tcrbaianced bythe 

•n 1 ". /» . ., , . 11 ^' ' advantages of it 

For the defence it was said, that in stormy weather the preventive service given to the pub- 
boats could be more easily launched from the pier, and that small boats could ijc :— ff«w, that 

•^ - , . . . , , the indictment 

be protected by it from storms ; and that visitors m steam-boats to the was maintainable, 
island, could more easily land at, and embark from the pier. The defendant ^"^ that the ver- 

-iii/^in* 1 diet must be enter- 

had warned trespassers off the pier, and had refused to allow pigs and pota- ed for the Crown. 

toes to be landed there. The learned judge left the following questions to the 

VOL. I, 3 c 
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King's Bench, i^T^Y' — L Whether it was a nuisance to the navigation of the river. 2. 

^^v^*-* Whether the public were benefited by the improvement in the &cilitie8 for 
The Kino landing and embarking passengers and goods. 3. Whether the public were 

Wahd. benefited by the shelter it afforded in the launching of small boats. 4. 
Whether the advantage thus obtained in any or all of tbese respects, was 
greater than the inconvenience occasioned by the erection of the pier. The 
jury found that the addition to the pier was a nuisance to the navigation, but 
that the inconvenience occasioned by it was more than counterbalanced by 
the advantages of it given to the public. Upon this finding a verdict of guilty 
was entered, with leave to move to enter a verdict of not guilty. A role had 
since been obtained to set aside the verdict, and enter the verdict for the de- 
fendant, or for a new trial. 

Erie and Sewell showed cause. The advantages said to be secured to the 
public are doubtful ; but even if they exist, they are only of a temporary 
nature, whilst the evil of the erection of the pier is permanent. One of the 
supposed advantages is, that people may more conveniently land from, and 
embark in, the steam-boats. But it is not clear that the public may do this 
as a matter of right ; and if as a matter of favour only, it is not a public ad- 
vantage which may be set off against the nuisance. There is no proof that 
there has been a dedication of the pier to the public. Again, there is no evi- 
dence that the freehold of the spot where the pier is erected is in the defendant, 
so that, even if he had dedicated the pier to the public, no permanent right 
to it may have been acquired by them. The finding of the jury amounts 
to this — that the defendant has done an act which is in itself a nuisance, and 
which is not in the exercise of any public right. He has, therefore, bo right 
to contend that advantages distant in point oi place and time may be taken 
into calcidation, and be set off against his immediate and direct act of 
nuisance. There is no resemblance between this case and that of Rex v. 
Russell Ca). The authority chiefiy to be relied on is to be found in Hale, De 
Portibus Maris (6), where it is said, " the straightening of the port by build- 
ings too far projecting into the water, where ships or vessels might formerly 
have ridden,** is a nuisance. The question of nuisance or no nuisance is a 
question of fact, and here that fact has been found for the Crown. Lord 
Hale, indeed, also says (c), '^ It is not every building below the high water 
mark, nor every building below the low water mark, that is ipso facto a 
nuisance." But then it is always a question for the jury ; and in the present 
instance the jury have expressly found that a nuisance exists. The question 
of set-oif of advantage against disadvantage can never arise, for the thing must 
be shown distinctly to be a nuisance ; and if it is so shown, the existence of 
some advantages possibly derivable from it will not make it cease to be a 
nuisance. In the case of Rex v. Lord Grosvenor {d), the balance of advan- 
tage and disadvantage was relied on; but Lord Tenterden did not leave 
it in that way to the jury, but said, " The question is, whether, if this wharf 
be suffered to remain, the public convenience will suffer." The case of Rex 
V. Russell was the first where a justification o^ this sort was contended for ; 
but even there the public advantage was more directly consulted than in the 

(«) 6 Barn. & Cress. 666. (<?) Id. 

(6)^Pt. 2, c. 7, p. 85. (d) 2 Slark. 611. 
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(a) 4 Barn. & Adol. 30. 
(6) Noy, 103. 
{c) Cro. Car. 266. 



(d) 1 j?arn.&: Adol. 441. 



The Kino 

V. 

Ward. 



present case : and it was distinctly proved that the staiths erected in the river King'i Bench 
mnst produce the advantage of giving to the pubh'c an article of necessary 
consumption in a cheaper and better state than before. In that case, how- 
ever, Lord Tenterden expressed himself distinctly opposed to the principle 
which is contended for in this case. In Rex v. Pease (a), it was in substance 
held that a balance of advantage was no answer at common law to an indict- 
ment for a nuisance, though it might have been the ground of a statutory 
provision on the subject. Hind v. Mansfield (b) shows that, without a legal 
sanction first given, no public right can be infringed, even though some 
benefit may accrue from the change. Rex v. Warde and Lyme (c) went on 
the same principle ; so does Rex v. Morris (d). All are opposed to the doc- 
trine of the majority of the judges in Rex v. Russell. 

Sir W. Follett and Bere, in support of the rule. — The finding of the jury 
does not give rise to any of the questions stated on the other side. This is 
not a pier erected by the defendant. Only a portion of it was added by him 
to one that was already in existence. The finding of the jury is in substance, 
that this erection would be a nuisance, but that it is an advantage. That is 
virtually a finding for the defendant. The question is not whether a person 
who impedes the navigation of a river may show that the disadvantage 
thereby occasioned is counterbalanced by the benefit secured ; but whether 
a person may or may not make an erection in a port which is of benefit to 
that port. If the public receive a benefit from the erection it is not a 
nuisance. There is no conflict of authorities here. The law clearly is, that 
erections in ports may be made where navigation has before been carried on ; 
and that an erection may be below high water mark, — and, consequently, in a 
place where ships have been accustomed to sail, — and still it will not be a 
nuisance. The breakwater at Plymouth in itself obstructs the navigation, but 
as it is of benefit to the public, it is not a nuisance. It may be said that the 
breakwater was made under the authority of an Act of Parliament ; but that 
is not an answer. Mr. Justice Holroyd {e) says, in Rex v. Russell : " Inde- 
pendently of these statutes, there are public and private rights With regard to 
the port, for traffic and commerce in coals, and also other merchandise. There 
is a public right of navigation on the river for that and other purposes. There 
are also public and private rights of fishing on the shore. For traffic there 
are rights not only of navigation, eundo et redeundo, but morando, (so far as 
necessary or reasonable,) for loading or unloading, or for a wind, &c. The 
enjoyment of each of those rights by some is frequently and necessarily an 
obstruction to the free and complete enjoyment either of the same right or 
of some other of the above rights in others, ex. gr. ships at anchor in the 
channel of the river are an obstruction to ships sailing, &c., boats and wher- 
ries plying. Keels lying in the river are also an obstruction. But such 
obstruction is not necessarily, nor as a matter of law, a public or a private 
nuisance. Each of the rights above-mentioned must at times occasionally 
yield and become subordinate, as may be necessary or reasonable, at least in 
part, to some of the others. The public (that is, each individual,) has not 
an absolute right to navigate (/'. e, sail over) every part of the river, but only 
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King*t Bench, where there is not a legal pre-occupation (as in some cases there may be) by 
>i^v^ others. Ships, in order to load, must lie, if not at the staiths, in the channel 
The Kino of the river with their loading keels. So, in other trades, the ships lie at the 
Ward. wharfs or elsewhere, in the river or port, to load or unload ; and their ob- 
structions to others is or is not, as well as the erection of the wharf itself, a 
nuisance to the navigation, in like manner as the staiths or geers themselves 
in the coal trade are or are not a nuisance, according to circumstances. 
Whether they are so or not is dependent upon circumstances, and is therefore, 
according to Lord Hale, a question of fact for the jury. After specifying as a 
nuisance *^ the straitening of the port by building too far into the water where 
ships or vessels might have formerly ridden,** he adds, " it is to be observed 
that nuisance or not nuisance in such a case is a question of fact. It is not, 
therefore, every building below the high water mark, nor every building 
below the low water mark, that is ipso facto in law a nuisance.** To hold the 
reverse of this opinion would amount to saying, that if a man builds any thing 
in the line of navigation of a river, no matter what benefit is derived from it, 
such a building must be a nuisance. No person can contend for such a doc- 
trine. Every obstruction on a public way is not necessarily a nuisance ; as for 
instance, the hoards put before houses during their repair. Yet hoards ob- 
struct the way of the passengers. The effect of the passage in Hale is, that 
there may be an impediment to a navigation without its being a nuisance. 
Rex V. Grosvenor (a), in effect, decided the same thing, and does not in the 
least interfere with the case of Rex v. Russell. That case was expressly re- 
cognized in the judgment of this Court in Rex v. Pease (b), where it is also 
said, " Can any one say that the public interests are unjustly dealt with, 
when the injury to one line of communication is compensated by the increased 
benefit of another.*' If the advantages derived here are in any degree tem- 
porary, so are the disadvantages, the punting up of vessels in shore being 
never done but at the ebb tide. A port is a haven for ships and other ves- 
sels, and not merely an open space of water, but has something artificial 
in it, as wharfs, warehouses, &c. (c). It is, in fact, something where other 
conveniences besides those of mere passage are required, and the erection of 
buildings which improve those conveniences is not a nuisance, but a benefit : 
it may be considered as carrying out into full operation the great object of 
a port. The defendant who has done this is entitled to an acquittal. 

Lord Denman, C. J.— My understanding at the trial was, that the ques- 
tion was much the same as in Rex v. Russell. That case has since been 
doubted, and certainly requires examination. In that case, in which Lord 
Tenterden differed from Mr. Justice Bayley, it appears to me that Mr. Justice 
Holroyd did not adopt the sentiments of the latter judge, so that the two 
judges who thought that there ought not to be a new trial, were almost as 
much opposed to each other as Lord Tenterden was to Mr. Justice Bayley. 
If the violation of any right is to be vindicated by advantages possibly created 
to other parties, the question of nuisance or no nuisance will be entirely one 
for the decision of a jury ; and the rules of law applicable to that question 
will be completely got rid of, and in their stead will be introduced specula- 

(a) 2 Slarkie, 511. (0 l^ale, De Portibus, c. 2, p. 46. 

(6) 4 Barn. & Adol. 42. 
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tions of a vague and unsatisfactory nature. It is here contended for the defend- King's Bench, 
ant, that there is a clear distinction between a right of passage over a navigable v^/^/ 
river and the right of using a port. That is open to him to contend^ if, after The King 
Avhat has taken place at the trial, it can be doubted of. But we wish to con- Ward. 
sidcr the circumstances of the case, and sec whether there should be a verdict 
of guilty or not guilty entered, or whether the opinion of the jury should 
again be taken^ but on the matter differently presented to them. 

Cur, adv, vult. 

Lord Denman, C. J., in this term (a), (12th January)^ delivered judgment. 
This was an indictment for obstructing a certain part of the river Medina (a 
navigable river and public highway), called Corves Harbour ^ by erecting and 
continuing an embankment in the stream and waterway. 

The subject of indictment was a causeway projecting into the water, and 
raised on a kind of platform. The causeway originally was of gravel, shingle, 
and stone, called " a hard," and went sloping down to the water. The de- 
fendant's father had sued out a writ of ad quod damnum^ under which the 
proceedings were regularly conducted to their close, when he removed the 
causeway, and made a new one along the water's edge, considerably to the 
south. 

In 1833 this new causeway or wharf was considerably lengthened in the 
same direction, which was inwards up the harbour. It was also then first 
raised on piles, and much heightened ; and instead of sloping down, it is now 
at the extremity five feet four inches higher than the shore. 

The indictment was preferred by the corporation of Newport, on the com- 
plaint of the harbour-master and water-bailiff, who are sworn to prevent 
nuisances in the harbour. The case which the prosecutors sought to establish 
may be taken from the following passage, which I copy from my note of the 
harbour-master's evidence : " The causeway is decidedly an inconvenience to 
the navigation. Small vessels of 26 or 28 tons are much obstructed in their 
tacking, when making their way up to Navport with the tide. They were in 
the habit of using a setting pole, which this prevents, and sends them out of 
the best of the water." He described, also, some inconvenience to which 
square-rigged vessels, lightermen, and row-boats were exposed, in conse- 
quence of the present state of the causeway, both as to navigation and landing. 
Many witnesses were called in support of these allegations. 

On the defendant's part, some witnesses denied the existence of these in- 
conveniences altogether ; others represented them as very trifling. But he 
mainly placed his defence on the advantages obtained by the public from the 
general result of the alteration — which was thus described by the captain of 
a steam-boat : " I consider the alteration a great benefit to the public, — 1st, 
in launching and landing boats more readily ; 2dly, steam-boats (and, of 
course, other vessels,) can approach where they could not ; 3dly, vessels 
obtain shelter from the quay." And these results were hardly disputed on 
the part of the prosecution. The learned counsel for the defendant cited 
Rex V. Russell, and Hale, De Portibus Maris. In summing up the evidence, 
after a long trial, I asked the jury to state their opinion, whether the cause- 

(a) This ease was argued in Michaelmas Term. 
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King^s Bench. ^^Jt i" >^ altered state, was a nuisance to the nayigation, and whetlier the 
\^s/<^^ pabh'c benefit was greater than the inconvenience. The jury, after delibera- 
Tbe King tion, stated that an impediment liad been created ; but I declined to receive 
wIbd. ^^^ expression, as not necessarily equivalent to the word mif jonce, as an im- 
pediment might be too trifling in degree to be properly called a nuisance. 
They said, at length, that they considered it to be a nuisance ; but they added, 
both at first and at last, that the inconvenience was counterbalanced by the 
public benefit arising from the alteration made by the defendant. 

I had thought that this, which is a special verdict, was intended to be laid 
before a Court of Error immediately ; but Sir JVm, FoUett obtained a rule of 
this Court for entering a verdict of not guilty, on the ground that the finding 
amounts to an acquittal. And this conclusion would probably be found irre* 
sistible, if the case of Rex v. Russell was well decided by the majority of this 
Court : or rather^ if the direction o^ the learned judge who tried that indict- 
ment correctly laid down the law. That learned judge concluded his address 
to the jury in these terms : — " If you think this is not placed in a reasonable 
part of the river, that it does an unnecessary damage to the navigation, or 
that this is not of any public benefit, or that the public benefit arising finom 
it is not equal to the public inconvenience which arises from it, thai you 
will find your verdict for the Crown. If, on these points, you are of a dif- 
ferent opinion, then for the defendants.*' In substance, therefore, it should 
seem that the jury were directed to find the defendant not guilty, if his act, 
indicted as a nuisance, were productive of more public benefit than public 
inconvenience, llie greatest weight is due to the authority of Bayley^ J., 
who thus charged the jury, and afterwards upheld his opinion in this Court; 
and no person can hesitate to ascribe every quality of an excellent judge to 
Holroyd, J., who agreed with him in thinking that the rule for a new trial for 
misdirection ought to be discharged. But when we examine the grounds of 
this opinion, as delivered by the latter, they will not be found to support in 
any degree the proposition just noticed in the summing up ; on the contrary, 
he plainly considers the topic to have been introduced as an answer to some 
observation invidiously made to the defendant's prejudice by the counsel who 
conducted the prosecution, and thinks that it must be qualified, throughout 
the summing up, and even to its close, by its connection with that argument. 
Bayley, J., himself, who delivered his judgment after Holroyd, J., takes a 
much wider range, maintaining the right to estimate the balance of public 
benefit and public inconvenience, and to take into the account of the former, 
the advantages that may be derived from the change by any part of the 
public. He takes for an example the purchasers of coals, sent from the 
indicted staith to a distant market. Lord Tenterden thought it wrong to 
submit such extensive views to the jury, and that the question ought simply 
to have been, '* Whether the navigation and passage of vessels over this 
public navigable river were injured by these erections." Lord Tenierden's 
dissent must be allowed to detract greatly from the authority to be ascribed 
to the direction given at Nisi Prius, which his lordship was evidently anxious 
to sustain, if possible ; and when it appears that Holroyd, J., founds his sup- 
port of the direction on a distinction which excludes the general principle now 
contended for and avowed by Bay ley, J., the case o£ Rex v. Russell will ap- 
pear to rest on the single authority of that learned judge acting at NisiPriuSf 
and satisfied, on reflection, with the course which he had then taken. It is 



HILARY TERM, 1836. 709 

observable, also, that of the distinguished counsel who opposed the rule for a King*s Bench, 
new trial in Rex v. Russell, and of those who have addressed us on the ^^^/^ 
present occasion, none have maintained that the direction there given was alto- ^**® ^^^^ 
gether conformable to law. If indeed it were, we might well feel some sur- Ward. 
prise that the doctrine should appear there for the first time. Certainly no 
trace of it has been discovered in any law book of an early date ; but the cases 
quoted from Cro. Car. 266 (Rex v. Warde and Lyme), and Salkeld, 12 (Payne 
v. Partridge), display a strong repugnance to it. The first glimpse of it is 
detected in some expressions employed by Lord Tenterden in Rex v. Lord 
Groivenoi', His lordship there lays down, *^ that the public have a right to 
all the convenience which the former state of the river afforded, unless by 
the change some greater degree of convenience is rendered. Vessels are en- 
titled to the advantage of shelter, unless the want of it is compensated by 
some superior advantage resulting from the alteration." Hence it is inferred, 
that if the public had derived any new convenience from the change, which a 
jury should think greater than that which the nuisance took from them, or if 
some advantage superior to that of shelter had resulted from the destruction 
of that shelter, his lordship would have directed an acquittal. But this by 
no means follows ; for all who have studied the course adopted by that 
learned and cautious judge, are well aware that his habit never was to lay 
down a larger proposition of law than the case in hand required. It is evi- 
dent that, in Lord Grosvenor's case (which was that of an embankment raised 
by an individual for his own profit), the only question which he thought ne- 
cessary to be submitted to the jury, viz. whether the public had benefited 
by the alteration made, was plainly confined to such benefits as the public 
might have derived from it in the exercise of that very right, the invasion of 
which was treated as a nuisance. If he had contemplated the doctrine of 
Rex V. Russell, he would have told the jury to consider whether that part of 
the public which consisted of the frequenters of the wharf, had not gained 
more than the navigating part of the public had lost by means of the erection 
made. But, even if the language employed had comprehended in its terms 
all possible modes of compensation. Lord Tenterden' s judgment in Rex v. 
Russell plainly shows what his deliberate view of the law was, and that the 
advantage gained ought to be closely connected with the inconvenience re- 
sulting, or rather with that which would have been an inconvenience if it had 
not been absorbed in the superior advantage. This is most apparent from 
what is ascribed to him in p. 602. In this view of the law my brother Lit- 
tledale authorizes me to say that he fully agrees, though his connection, when 
at the bar, with the case of Rex v. Russell induced him to take no part in 
that decision. And in the infinite variety of active operations always going 
forward in this industrious community, no greater evil can be conceived than 
the encouragement of capitalists and adventurers to interfere with known 
public rights from motives of personal interest, on the speculation that the 
changes may be rendered lawful, by ultimately being thought to supply the 
public with something better than what they actually enjoy. There is no 
practical inconvenience in abiding by the opposite principle ; for daily ex-^ 
perience proves, that great acknowledged public improvement soon leads to 
a corresponding change in the law, accompanied, however, with the just con- 
dition of compensation to any portion of the public which may Suffer for 
their advantage. In the recent argument the doctrine of compensation for 
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Kino's Bench, nuisance was supported by one analogy only. Mr. Beref comparing the right 
'^^v'^ of navigation over a waterway to that of walking along the street, observed that 
'J he Kino jjig latter was sometimes interrupted by the exercise of other rights, as when 
Wi^iiD. * hoard is erected for repairing a house. But it rather appears that the hoard 
is placed for the safety of those possessing the right of way : if it leaves 
them a free passage, it protects them from inevitable danger, and it sends 
them another way, if the whole street is necessarily obstructed. Every 
highway to which houses adjoin must be considered as set out subject to 
those occasional interruptions — which resemble the temporary acts of loading 
coals in keels, alluded to in Rex v. Russell. A permanent hoard would be 
abatable as a nuisance, much resembling the staith in Rex v. Russell ; the 
wharf in Lwd Grosvenor^s case ; and the quay for which this indictment was 
preferred. But the learned counsel contended that they did not want the 
authority of Rex v. Russell, and could establish their right to a verdict of 
not guilty on the finding of the jury, from a consideration of the nature of 
the place where the nuisance is charged. They say that the River Medina, 
as described in the indictment, is not merely a navigable river, but a port— 
Cowes* Harbour — and they rely on the various rights that may exist together 
in such a place, and their unavoidable inconsistency at particular times. The 
same remark may, however, be true with respect to a highway, where right 
of common of pasture and right of common of turbary may exist at the 
same time. It is still more strikingly true in respect of navigable rivers, 
from which it seems impossible to distinguish the case of ports in principle, 
though the degree may perhaps be different. Where such rights happen to 
clas!) in questions brought before the Courts, the valuable maxim, '* Sic 
utere tuo ut alienum non Icedas,'* will generally serve as a clue to the labyrinth. 
But the possible jarring of pre-existing rights can furnish no warrant for 
an innovation which seeks to create a new right to the prejudice of an old 
one. There is no legal principle to justify this proceeding unless Rex v. 
Russell be well decided. Recourse is then had to the great and venerable 
name of Hale, fVom whose excellent treatise, De Portibus Maris, some such 
words as the following may be extracted : "It is not every building below 
the high water mark that is, ipso facto, in law a nuisance : for that would 
destroy all the quays that are in all the ports of England, for they are built 
below the high water mark, for otherwise vessels could not come at them to un- 
load ; and some are built below the low water mark ; and it would be impossi- 
ble for the king to license the building of anew wharf or quay — whereof there 
are a thousand instances — if, ipso facto, it were a common nuisance. Nay, in 
many cases, it is an advantage to a port to keep in the sea water from diffusing 
at large ; and the waters may flow in shallows, where it is impossible for vessels 
to ride." But Hale, in this passage, is only disputing the doctrine, " that 
every building below the low water mark is, ipso facto, at law a nuisance, 
which his observations on existing quays, and on such as may have been 
created under the king's licence, effectually disproves ; and the argument is 
strengthened by the fact, that in some cases such buildings are essential to 
the harbours being navigated at all. Here is no question of balancing 
nuisances, nor was the position intended to affect the general rule laid down 
by the same great authority at p. 9 of the same treatise, that " all nuisances 
and impediments of passage of boats and vessels, though in the private 
soil of any person, may be punished by indictment." There is no incon- 
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gruity in his afterwards asserting that the question of nuisance or no nuisance King's BeHch, 
is for the jury. So Lord Tenterden considered it in Rex v. Russell, and he 
gave the form in which he thought it ought to be submitted to them ; and that 
is precisely the course taken on the trial of this indictment. The jury, having 
answered my inquiry in the affirmative, have plainly found a verdict for the 
Crown, unless their added statement entitled the defendant to an acquittal. 
For the reasons given we think it did not, and that the present rule must 
therefore be discharged. 

Rule discharged. 



DoD V. Grant. 



J^EMC/RRER to a declaration, which commenced by alleging the defend- i. it is no cause 
^^^ ant to be in the custody of the Marshal of the Marshalsea. Special clm«"nw a de- 
causes — That in the beginning of the declaration, the plaintiflf has not fol- cUraiion with the 
lowed the rules (a) prescribed by the Court, for it is not stated therein that "^at the defendant 
the defendant has been summoned to answer the plaintiff, or that he has been ^ *» ^^ custody 
arrested, or that he is detained in custody at the suit of the plaintiff; and that s. such a mode 
the commencement is in the same form as used before the Uniformity of **^ *^^*^*®""8 " tho 

•' proper form -when 

Process Act (b) . the action was 

commenced in an 
inferior Court, and 

J. Jervis, in support of the demurrer. This declaration is bad^ under the has been removed; 
provisions of the 2 fVilL 4, c. 39, and under the authority of the new rules. ll,rart]^o^*pr^*lJi8 
Formerly when a prisoner was in custody of the officer of any one Court, if Act, and Rules 
it was required to bring an action against him in another Court, the party ^piy tosuchV^ 
was obliged to sue out a habeas corpus, and there was a temporary change *^^^- 
of custody. But that is no longer necessary. The eighth section of the mode of declaring 
statute (c) has provided a different mode of proceeding. The new rules of ^ f^op^ff *» «» 

Ti-T' 1 ) m « wrf-11 Ml 1 /.I 1 • . /* 1 action which was 

Michaelmas lerm, 3 iVilL 4, have been framed upon the provisions of that not commenced in 

statute. Two cases, Barnctt v. Harris {d), and Millard v. Milman(e), have Sihoug1ru!fd^' 

been decided upon the construction of that statute, and show that the former daration would 

alteration of custody is no longer necessary. By s. 15 of the Rules of u^'io^Sdbeg^"*' 

Micliaelmas Term, 3 Will, 4, the following form is provided for cases where ground for moving 

the defendant is already in custody, and is ordered to be followed :-^"The {^^liuy/ **' 
plaintiff &c. complains of the defendant being detained at the suit of the plain- 
tiff in the custody of the Sheriff, [or the Marshal of the MarsJialsea of the 
Court of King's Bench, or the Warden of the Fleety'\ — The present declara- 



(a) Reg. Gen. Af. T. 3 WilL 4. 

{b) 2 Will. 4, c. 39. 

(c) 2 Will. 4, c. 39, by which it is en- 
acted, '* That where it shall be intended to 
detain in any such action, any person being 
in the custody of the Marshal of the Manhal- 
ua of the Court of King's Bench, or of the 
Warden of the Fleet prison, the process of 
detainer shall be according to the form of the 
writ of detainer contained in the schedule of 
the Act, and marked No. 5., and a copy of 
such process and of all indorsements thereon, 
shall be delivered, together with such process, 
to the said Marshal or Warden to whom the 



same shall be directed, and who shall forth- 
with serve such copy upon the defendant per- 
sonally, or leave the same at his room, lodg- 
ing, or other place of abode ; and such process 
may issue from either of the said Courts, and the 
declaration thereupon shall and may allege the 
pruwner to be in the custody of thesaid Marshal 
or Warden, as the fact may be, and the pro- 
ceedings shall be as against prisoners in the 
custody of the Sheriff, unless otherwise or- 
dered by some rules to be made by the Judges 
of the said Courts." 

(d) 2 Dowl. P. C. 186. 

(e) Ibid. 723. 
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King*t Bench, tioD is not in that form, and is therefore bad. [^L'Utledale, J. — Should you 

""^^"^^^ not have moved to set it aside for. irregularity ?] No, it is more than a mere 

°^ irregularity^ The plaintiff must show that the Court has jurisdiction, which 

Gbant. be has not done in the present case : the declaration is therefore bad. 

Ball, contrd. — If this cause was commenced in an inferior Court, and 
removed by liabeas corpus, neither the statute nor the new rules apply to the 
case. As, therefore, this declaration might be good under particular circum- 
stances, the Court will not infer that this is not a case of that particular 
description. If so, then there is no objection on demurrer. Besides, if 
there be any objection, it is ground for a motion to set aside for irregularity, 
and not of demurrer. Thompson v. Dicas (a). Harper v. Chumneys (b). 

J. Jervis in reply. 

Lord Denman, C. J. — This declaration may be either good or bad, accord- 
ing to circumstances. If the action was originally commenced in an inferior 
Court it would be good ; but it is said that we ought not to presume that 
the action was so commenced. As we must assume one of the two things, 
why are we to presume that the action was not commenced in an inferior 
Court, when, by so doing, we shall decide that the declaration is wrong, 
and shall in effect oust the Court of jurisdiction ; when, possibly, circumstances 
may exist under which the declaration is perfectly right ? It is said, that if 
this was so, it would be in efiect repealing the Statute for Uniformity of 
Process. If that is so, it is the fault of the defendant himself. It is not 
disputed that, if the fact be tliat the action was not commenced in an inferior 
Court, this would be the proper subject of an application to the Court to set 
aside the declaration for irregularity. There may be cases in which 
this form would be perfectly right, and as there is nothing to show us that 
the present is one of those cases, I think that we ought not to allow the 
demurrer. 

LiTTLEOALE, J. — For any thing that is now shown to us, this may be one of 
the cases in which the form used would be regular. This being the regular 
form before the Uniformity of Process Act, let us see what alteration has 
been effected by that Statute. That Act was not to apply to cases which 
were removed from inferior Courts into this Court. The New Rules suppose 
that the man is in custody. If this action had been commenced, in the first 
instance, by process in this Court> the form used would be irregular. We 
are told that nothing is stated here to show that we have jurisdiction, and 
we are asked to put this case within the exceptions established by the New 
Rules. I do not see that we are bound to do that. If the case is shown to 
us to be within those rules, we will apply them ; but it must be shown to be 
so. If there were one hundred cases, and the Statute had said that ninety- 
nine of these should be treated differently from what they had been at 
common lawj and but one case was left as at common law, should we 
be bound to say, in any case that occurred afterwards, that it did not fall 
within the one remaining class of cases ? In Comyns* Digest (c) the general 



(a) 1 Cromp. & Mees. 768. 



(b) 2 Dowl. r. C. $80. 



(c) Pleader, C. A« 8. 
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rule is laid down : that has been altered by the Act in some cases, but King's Bench. 
not in all, and this is one of the latter* I think that there is no ground for 
the demurrer in this case. It may be an irregularity. 



DOD 

V, 

Gbant. 



Williams, J.— I am of the same opinion. This may be a mere irregularity. 
If so, it would have been available for the defendant on a proper application. 
There is no reason for saying that we must presume that this action was 
originally commenced here, and not brought here from another Court. It is 
said that there ought to be on the face of the record a statement that 
it was commenced elsewhere, and then removed here. I am not of that 
opinion. It is then said that there is no one form in the schedule that 
applies to the present case. I answer, for the best of all possible reasons, 
namely, that there is nothing here which requires any one particular form. 

Judgment for the plaintiff. 



The King v. Boultbee. 

/^N 24th January, 1834', Richard Pickenng was convicted, under 1 & 2 i. inthe 1&2 
JVilL 4, c. 32, by a magistrate of Warrvickshire, on the information ^^'q^^'V^^* 
and complaint of the defendant, for that he the said Richard Pickering did, is a general enact- 
on the 18th day of January instant, in the year of our Lord 1884, at the pa- ^^^ 'J^^i^^onTn 
rish of Baxterly, in the said county of Warwick, unlawfully commit a certain pursuance of the 
trespass, by entering and being in the day time of the same day upon a cer- moved by *c«rtw- 
tain piece or parcel of land in the possession and occupation of John Row- r«t.-— He«,thata 
hotham there, in search of game with a dog andagun^ contrary to the statute might nevcrthc- 
in such case made and provided ; and it was adjudged that the said Richard i^»» *>e issued at 
Pickering should for the said offence forfeit the sum of 1/., and should pay private prose- 
the said sum, together with the sum of IO5. for costs, forthwith. And the ^^^\ ^ ^ ^ 

.1 . . 8. By that 8ta- 

magistrate directed that the said sum of 1/., being the amount of the said tute an appeal is 
penalty, should be paid to John Breadon, one of the overseers of the poor of Jj^^a Vwt any 
the said parish in which the said offence was committed, to be by him conviction under 
applied according to the directions of the statute in such case made and pro- aggrieved^by*such 
vided ; and ordered that the sum of lOs. for costs should be paid to the conviction, pro- 
said defendant. Pickering gave notice of his intention to appeal against the the^confpfahiant 
conviction. The notice stated several grounds of appeal, all of which were "^^^^ * certain 
matters of substance, and concluded with a notice that the appellant would writing of such 
on the trial of the appeal insist upon all other causes, matters and things *pp®*^ *°.^ °^ *^ 

**•.*• . . cause and nature 

which he could or lawfully might do. At the Quarter Sessions for Warwick thereof :—Hew, 
in Marchy the appeal was heard, and the conviction w^as quashed for want of ^^^ J^® ^o^er to 
form (a), and the defendant was ordered to pay the sum of 14/. lis. Sd, to adjudicate on a 
Pickering for the costs. The want of form alleged was, that the conviction JJ^^^'^uoticr*^** 
did not adjudge that Pickering should be imprisoned, or imprisoned and kept and that they 

could not there- 
fore quash a con- 
viction for want uf forni; after a notice of appeal which only stated grounds of objection on the merits. 

(a) By the statute no conviction is to be quashed for wuit of form merely. 



The Kino 

V. 
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King's Bench, to hard labour till the penalty was paid, according to the form of the con- 
viction, as given in the statute 1 & 2 fVtlL 4, c. 32. The conviction was re- 
moved into this Court by writ of certiorari, obtained at the instance of the 
BouLTBEE. defendant, A rule had been obtained by Pickering, calling on the defendant 
to show cause why the writ of certiorari should not be quashed quia ivipro- 
vid^ emanavit : and a rule had also been obtained by the defendant, calling on 
Pickering to show cause why the order of sessions should not be quashed. 
Both rules came on for argument together. 

Hill and Kelly, for Pickering, — They contended that as the certiorari was 
taken away in express terms by the i5th section of the statute 1 & 2 Will. 4, 
c. 32, it was taken away in this case : because, although it has been held that 
the Crown is not bound by a clause of this sort, yet that only applies to 
cases where the Crown itself is directly interested, and not to cases where 
the prosecutor is a private individual. They cited in support of this posi- 
tion Rex V. Allen (a\ They also submitted on this point, that all the 
cases in which a private person had been held to be entitled to a writ 
of certiorari, were cases in which that person was the prosecutor, and sought 
to enforce the conviction : whereas in the present instance Boultbee is the de- 
fendant, and he seeks to quash the conviction. They contended that the 
omission of an adjudication of imprisonment was a matter of substance, for 
which the conviction ought to be quashed ; and that the statement that the 
Sessions had quashed the conviction for want of form would not prevent the 
Court from supporting the order of sessions. 

Bere and Daniel, for BouUbee, — They argued that there is no such distinc- 
tion as that contended for, between a case where a prosecution is instituted 
by the Crown directly, and one in which it is instituted by a private indivi- 
dual. They cited, as cases in which the writ of certiorari had been granted 
where a private individual was the prosecutor, Rex v. Bodenham (6), Rex v. 
Farewell (c), Rex v. Cumberland, {d) and Rex v. Davies (e) ; they also con- 
tended that in Rex v. Allen no such distinction was recognized ; and referred 
to the language of Bayley, J., in giving judgment in that case, to support 
that view. On the point as to the jurisdiction of the Sessions to quash the 
conviction for want of form, on a ground not pointed out in the notice of 
appeal, they contended that the Sessions had exceeded their jurisdiction, at 
all events, because if the defect were matter of form— then by the statute no 
conviction is to be quashed for want of form ; and if it were matter of sub- 
stance — then, as it was not mentioned in the notice of appeal, it was not a 
subject over which the Sessions had any jurisdiction. 

Lord Dekman, C. J. — In this case there are two rules before the Court, 
one to quash a certiorari issued by this Court to the Quarter Sessions of 
IVarrvick, and the other to quash an order made at those Sessions, 'upon the 
complaint of a person named Pickering, who had been convicted of an offence 
against the Game Laws. The conviction against Pickering took J)lace under 

(a) 15 East, 333. (d) 6 Term Rep. 194. 

lb) Cowp. 78. (e) 6 Teim Rep. 626. 

(c) 2 Stra. 1209 ; 1 East, 305, n; 
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the 1 & 2 Will, 4, c. 32 ; and on that statute he had a right reserved to him of Khg^s Bendu 
an appeal to the Sessions, which right he was to exercise according to the ^-nrw 
conditions therein imposed. One of those conditions is, that notice in writing Tl»e King 
of such appeal, and of the cause and matter thereof, be given to the com- Boui.tbee. 
plainant, within three days after such conviction, and at least seven clear days 
before such Sessions ; and it is then enacted, that the Court at such Sessions 
shall hear and determine the matter of the appeal, and shall make such or- 
der therein, with or without costs to either party, as to the Court shall seem 
meet. The appeal, and the notice which contained the cause and matter of 
the appeal have been laid before us, and we can see what they are. The 
notice contained three objections, which all go to the direct merits of the 
case, for they establish that the party who complained before the magistrate 
had no right to make such complaint. That being the nature of the notice, it 
appears to me that this was the matter which the Sessions had to try, and that 
they ought to have inquired whether the conviction was right, on the ground 
thus stated. The Sessions did set aside the conviction, and did decide that 
it was bad ; but not on the grounds stated, but merely on a point of form. 
The conviction itself had not been seen till that time, perha))s it had not 
been drawn up till the Sessions came on, and it was required to be brought 
into Court to be for the first time canvassed by the prosecutor and the de« 
fendant. The notice had not stated this objection of form to the conviction ; 
the appeal was made upon other and different objections, and then the 
Justices at Sessions proceeded to try something which was beside the appeal 
as presented to them ; and they decided that the conviction was bad in mat- 
ter of form. If it is only bad in that respect it is cured by the statute ; if 
not, and if it is bad in substance, then, though the Sessions might have con- 
firmed it, the conviction would not have justified any man in doing any 
act under it. The Justices at the Sessions have taken upon themselves to 
do that which they are precluded from doing by the words of the 
statute — they have tried the conviction, not upon the matter of appeal as 
contained in the notice, not upon matter of substance, but upon matter of 
form. * If the defect is one of mere form the statute says that it shall not 
defeat; if the defect be matter of substance, then the conviction will be bad, 
whether good in form or not. The 45th section is in these terms : — " That 
no summary conviction in pursuance of this act, or adjudication made on appeal 
therefrom, shall be quashed for want of form, or be removed by certiorari or 
otherwise into any of his Majesty's superior Courts of Record." This lan- 
guage would appear to deprive the Crown and the individual of their ordi- 
nary rights ; but it has been held that this right of the Crown is not taken 
away, unless the words of the statute are distinctly and plainly directed to 
such an object. A distinction was attempted in ilea? v. Farewell between 
cases in which the Crown was the real^ and those in which it was only a no- 
minal party ; and this distinction was pressed upon the Court in the case of 
Rex V. Bodenham ; but in that case the Court said : — " In cases of this sort 
there is no distinction.** That case is therefore a direct authority to show 
that there is no distinction between private cases, and those where the Crown 
is really the prosecutor. Has that case been overruled ? I think not. In 
Rex V. Allen the conviction was held removable by certiorari. That was a 
private prosecution ; and Rex v. Bodenham was there quoted without disap- 
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Z'^fi SeuUL ^iMomk. Mr. Jvmdet BimfLn aereed vich. ac axd nd V eaKnQT dm 
'^ die Cnmn » vc£[ as di« vxbriKc kad. a r^sfEC tn igimm e- dte pmcecdia^ faf 
eertutrmrif veLem ^kat r<zhs v*?^ djun i^tt. Mr. Josbce Bmyiey did boc 
&<.<:It3?2. ^^'^' ^ ri^'t o^ chft vzhr^mcz^ ztiv cid any of cbe acfaer Jodges put a fimh 
TpcA k : cmr v» ^ jruiqaaerx zbsr* in,ri3dsd oo. nzr ssch diitiiiiedaB. I 
think cha£ cbcr^ if i» ksc& daRscccnG atf » frracosed becwccB dik case and 
rhat oi Rex t. ^On. le appears to loe dsac the tgifwwi m diis case is not 
taken awaT br the Ar: <!>f PartiacieBt. T^ Scsboos here hare done that 
niueh tiK7 vent doc ^tstcfed :o do : acd d^e <.' g rt i < ^ r «/i ptuy e rU b» to rexnoife 
dkt proceeding. Tbe role ior gra-^hrng the * :er t ioi f mi Bart be diuiiaigedy 
and the mle for qoaahin^ die Order of desraons most be made ahsohite. 

Little DALE, J., haTza^ tcated a3 the mcsmsaaets of the case, and read 
the v«3«dA of the ftatc*^. %a2d : — ^The dincooa in the statute being gennal, 
the qoettzim is whether the prosecutsr heis^ a prirate indiridiial has a right 
to remove the pncetdmz by ctriioran * The general mle is, that the Crown 
M not hound imless ponicalaHy nanied in a s:atute. I concur with the nde 
a^ laid down in the cases referred ro. But it is said that these are cases in 
which the Attorney-General Las made the application, or in which the Crown 
lias a dfrecc interest : b'Jt that is not so. It is urged also that the pro- 
secutor here stands for this purpose in the same situation as a defbnd- 
ant, and that in &ct it is the defendant here who aj^iears on die &ce 
of the rule to be caDed on to show cause why the eertiormri dioold 
not be quashed. I think however that that is making too refined a distinct 
tion. He is the prosecutor of the proceeding below, and so he shall not be 
debarred Irom the right he enjoys in that character, 'llie certiorari appears 
to me to haire righdy issued, and the proceeding to be proper. What is the 
other rule ? ft calls on the Court to qu^sh the Order of Sessions. I think 
that that rule must be made absolute. The Sessions quashed the conviction 
for matter of form, not matter of substance. They had no right to do this, 
nor any right to enter on any other matter than that stated in the notice of 
appeal. The Sessions, on such a case as was presented to them, had no right 
to decide on the matter of costs. 

Williams, J. — I am of the same opinion. It seems to me that the cer^ 
tiorari was clearly not taken away, and that the distinction which is supposed 
to arise between this case and that of Rex y. AUen does not arise at all. 
That case was decided on the authority of Rex v. Bodenham, There the 
distinction now contended for was insisted on, and was by the Court over- 
ruled. I think that the Order of Sessions should be quashed. The iqppeal is 
of course given by the statute. That which is so given may be restrained by 
as many forms and conditions as the Legislature may think fit to introduce. 
But that which has been insisted on in this argument has been expressly 
taken away by the statute — I mean the objection of form. When the appel- 
lant after the conviction gave notice of tbe matter of the appeal, and stated 
what that matter was, it was matter of merits. They did not act on this, but 
proceeded beyond and out of it, and adjudged the conviction bad for want of 
form. Tliat was wrong. I will only add with respect to this point, that it is 
certain that if the objection taken to the conviction was of such a nature 

(6) 15 East, 342. 
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that the magistrates had no jurisdiction over it, the conviction would not j^;„^>^ Bench, 

be avaihible. Now if the matter of form had not been relied on here, the \^^/^ 

conviction would not have been set aside. The magistrates, in entering upon The King 

the matter of form, went out of their jurisdiction. Boultbeb. 

Rule absolute for quashing the order of Justices. 
Rule for quashing the certiorari discharged. 



Morgan v. Brown and another. 

npRESPASS for an assault and &lse imprisonment. Plea: not guilty, where « statute 

At the trial at the Shropshire Summer Assizes, in 1834, before giT« « n»gwt»te 
WittianUy J., it appeared that this was an action brought against the de- tioD"oTer certain 
fendants, for having, as two magistrates, convicted the plaintiff and Richard *^2Jji^'J^** 
Parker, under the 9 Geo, 4, c. 31, (a) in a penalty of 4«. and 6s, for costs, fine and imprison 
for an assault committed upon Elizabeth Yapp, and having, in consequence JJ*^t*^*if more*' 
of their refusal to pay such sums, committed them to the House of Correction than one defend- 
at Shrewsbury, for 14 days, unless the money should be sooner paid {b). It J^l^*^^J!^te 
was contended by the plaintiff, that the conviction was bad on several &&« on each, or 
grounds (c), one of which was, that one joint fine was imposed upon two per- victfo^iibcb^! 



The learned judge was of the same opinion on that point, and a ^<* trespass may 
verdict was found for the plaintiff. A rule had been obtained for a new against him. 
trial in Michaelmas Term, 1834. 

Talfumrdy Serjeant, and C, Phillips, now showed cause. If the magistrates 
had jurisdiction, they have exercised it illegally, and the conviction is bad ; 
the plaintiff is entitled to retain the verdict. The fine here was a gross 
ought to have been apportioned between the two persons charged. 
The justices knew the difference of the guilt of either party, and ought to 
have inrposed a fine accordingly ; or if both were equally guilty, the amount 

(a) By tbe 27th section of that sUtute, it ib juBtices do therefore adjudge the Baid Richm-d 

enacted, that " where any person shall unlaw- Parker and Edward Morgan for their said offence 

folly asaanlt another, it shall be lawful for to forfeit and pay the sum of 4i. and also the 

two jnstioes of the peace, upon complaint of sum of 6s. for costs ; and in default of imme- 

any party aggrkvedT, to hear and determine diate payment of the said sums as aforesaid 

such ofience;and the offender, upon conviction to be imprisoned in the House of Correction at 

thereof before them, shall forfeit and pay such Shrewsbury, for the space of 14 days, nnless 

fine as shall appear to them to be meet, not ex- the said sums shall be sooner paid ; and we 

ceeding, togetner with costs, if ordered, the sum direct that the said sum of 45. shall be paid to 

of £5., and if such fine as shall be awarded George Bright, one of the high constables of 

by the «aid justices shall not be paid either the said parish of Hopetay, to be by him ap- 

immediately after the conviction, or within plied according to the direction of the statute 

such period as the justices shall at the time of m that case made and provided ; and we order 

the conviction appoint, it shall be lawful for that the said sum of 6t. for costs shall be 

them to commit the offender to gaol for any paid to the said Eiiiaheih Yapp,** The com- 

time not exceeding two calendar months, unless mitment recited the conviction, and directed 

such fine and costs be sooner paid." that in default of immediate payment of " the 

(6) The form of the conviction was as fol- said sums," the plaintiff and Parker should be 

lows : " County of Salop. Be it remembered imprisoned in the House of Conection for the 

that on &c., at &c., Richard Parker and space of 14 days, nnless the " said sums" 

Edward Morgan are convicted before us Charles should be sooner paid. 

Pov)eU and John Brown, Esqrs. two &c., (c) Several other points arose at the trial, 

for that they the said Richard Parker and and were discussed on the motion ; but as the 

Edward Morgan, on &c., at the parish of Hope- judgment is confined to the one above stated, 

say, in the said county of Sabp, did violently they have been omitted, 
assault one Elizabeth Yapp-, we the said 
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JTm^^i btAck. €4 the fine of cadb oogbt to fear^ bcca stased. As die eooTkuoo oow stands, 
it if a joist fine, asd either panj augiit hare been caBed oo to pay the whole 
amooDt, bj which the other wooSd hare etcaped wicLoet anr ponishinwit 
Ktwn tail iHiaterer. Or the coarictioo icight appear u> izeaa that the fiije was to be 
a^4(^r, 4^^ OQ ^^ji^ of then:, so that the zsjoatx ofite fire a in doabt. csd the persons 
eooricted m^t hare been uojgfmaatiL in ccoaeqnecce cf inab&IitT 03 pay the 
finej whereas, ifihtj had knows its real anKxmt, ther mighE have been able 
tn paj it at once, and so entitle themselres u> be dischargei. The conTietioo 
is uncertain, and therelbre bad« 

The AtiCTMty General and Gcdicn, m icppcrt of the rule. It miist be 
taken that each partr was to pay Lilfof die fine. "Jjdh^ Dajmam, C.J. In 
iioKkau (a) refiening to 11 Coke, it \m said, that where there are several 
defendants, a joint award of one fise against them all is errocecos — it ought 
to be several against each defendant, for cthenrlse one who hath paid his 
proportionable pan might be connnoed in prison till all the others have also 
paid theirs.] The expressions there used applv to a case where there are 
many defendants — here there were bat two, and the proportionable part of 
each was easily ascertained. In Rex v. Clarke (6;, Lord JJan*Jk/d 
says, " Where an offence is in its nature sizzle and canno: be severed, there 
the penalty shall be only single, because, though several persons may join 
in committing it, it still constitutes but one ofience ; but where the offence is 
in its nature several, and every person concerned may be separately guilty 
of it, then each is separately liable to the penalty.*' 

Lord DcjncAS?, C. J. — The plaintiff* has sued these defendants for having 
ordered him to be imprisoned and fined. The defendants must jostify this 
imprisonment, as they have attempted to do by the conviction which had 
taken place before them ; and provided that the conviction itself was not bad 
under the provisions of the statute imder which these justices had acted, that 
justification would be sufficient. Several objections have been taken to this 
conviction, and I aun of opinion that the conviction is bad upon the objection as 
to the joint fine. It is only necessary to refer to this one objection to decide the 
case. The only thing that can be said for the conviction is, that it is obscure. 
But upon that ground I think it would be bad. It does not state exacdy what 
is the amotmt of the penalty decreed against the plaintiffl A man has a right 
to know exactly finr what sum he can obtain his release from prison, in order 
that he may make the payment and be discharged. In point of fiict, the 
off*ence with which the plaintiff was here charged, was in its nature and cir- 
cumstances a separate and not a joint offence. It must therefore be separate 
in the nature of its punishment, for the term of imprisonment and the 
amotmt of the fine are in the discretion of the magistrates ; and the fine 
imposed, should be such as results from the exercise of that discretion. 
One of the parties might have a fine of 4s. imposed upon him, and the other 
might be nearly innocent of the offence, and not deserve to have any fine 
wliatever inflicted upon him ; and yet if a joint fine might be imposed, the 
comparatively innocent man might be compelled to remain in prison till the 
other paid the fine. It was upon the principle that such an injustice might 
lie the result of a joint fine, that Hawkins, in his Pleas of the Crown, has said, 

(a) 2 Hawk. P. C. c. 48, s. 18. (b) Cowp. 610. 
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that joint fines can not be permitted. The rule to set aside the verdict for King's Bench. 
the plaintiff must be discharged. 



Morgan 
t?. 



LiTTLEDALE, J. — I think, as a general rule, that it must appear distinctly Brown and 
in all proceedings, civil as well as criminal, whether they are joint or several. another. 
Miss Yapp might have indicted the plaintiff and his companion jointly or 
separately, or might have had a joint or separate action against them. She 
chose to proceed criminally against them^ under 9 Geo, 4, c. 31. These 
persons were therefore brought before the magistrates, who considered the 
case, and it appeared to them that a fine of 4^. ought to be paid. It is not 
quite certain whether they meant that each should pay 4^. or that the fine 
should be divided between the two persons, but they directed that, till the 
fine was paid, they should be imprisoned. I take it on the whole, that there 
should be but one^ fine of 4*. paid. Then the question arises, whether in a 
proceeding against two persons a joint judgment can be given, that there 
should be paid one fine. In this Courts under such circumstances, a fine is 
always imposed on each defendant. It may be 20s, on one, 201, on another, 
and 100/. on a third, for the case of each is considered separately, with a 
view to see what each ought to pay. The proceeding in this case was in 
effect of a criminal nature. The officer of this Court does not know of a 
fine being joint when there were two or more persons convicted of an assault. 
The authority upon the point is that which my Lord cited from Hawkinsy which 
refers to the 1 1 Coke's Reports (o) . That was the case of a fine upon the jurors 
of a court leet, and it was " unanimously resolved, that the fine imposed upon 
the jurors jointly was not lawfully imposed, but ought to have been assessed 
upon them severally." The reason of the thing, and the constant practice of 
the Court, show, that the fine ought to have been several, for there may be 
different degrees of criminality in different defendants ; but here the fine was 
imposed upon both, which might have the effect of imprisoning one for the 
offence, as was argued in Godfrey s case. I think that the conviction is 
therefore bad, and that the rule for setting aside the verdict must be dis- 
charged. 

Williams, J. — This is a matter affecting the jurisdiction of the magistrates. 
If we must consider that this is meant to be a fine of 4«. for both, it follows, 
that if either of them paid 2s, and his share of the costs, if any, he ought to 
be discharged. But according to the form of this conviction, he would be 
further liable to be retained till the whole amount was paid. This does 
affect the merits of the case, and the quantity of the imprisonment, and I 
agree with the rest of the Court, that the conviction is bad. I did not 
think it right at the trial to stop the defence, but I referred to other topics 
connected with the case, and recommended, that if the jury found for the 
plaintiff, they should give temperate damages— a recommendation which 
they have adopted. 

Rule discharged. 

(a) Godfrey's case, 11 Co. 42. 
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Mhig't Benek, 

Johnson v. The Churchwardens and Overseers of 

St. Peter, Hereford. 

b, /tSSUMPSIT^ on a consideratiofi that the defendants bad become and were 

^ tenants to the plaintiff of certain nremises whidi bad before then oonasted 

ABO CI9ttWttn/&TlO ' • * 

are k»ees for of two separate messaages, bat which had been altered and oonTerted into a 

ITimStmiT' ^^w^^^^o'Me, and which then remained so altered and converted, upon the 

cood aod ttauktr terms (amongst others) that the defendants shoold, dnring the tenancy, at 

at^the^B^oftbe ^^^^ ^^"^^ ^^^^^' keep the premises in good and tenantable repair, and at the 

tens leave the expiration of the tenancy re-alter and re-conTert the workhouse into two 

MMi teaaotaUe^ Separate messuages, and restore the premises to the state and condition in 

repair, together which they were previoasly to snch alteration and conyersion, and dehyer up 

cncted apoa the the samc to the plaintiff so re-altered, re-conyerted and restored, and in such 

preaifes: afar- erood and tenantable repair, toeether with all buildii^n whidi miiibt be 

ther eovenaat not ° . 

to coavert tbe ercctcd thercon. Alleging a promise to perform the terms ; and a breach. 
Srai^*spMifi^ P/ea, non assumpsii. At the trial before Aiderson, B., at the Herefordshire 
porpoM, bat, on Summer Assizes, 1834, a yerdict was found for the plaintiff, with the da- 
^rane^'ft^ uuiges laid in the declaration, subject to the award of a Barrister, who was 
porpoMs M tbej to direct for what amount the yerdict should stand, or whether it should be 
per^^oTidedthe ^^ ssidc, and SL ycrdict be entered for the defendants, and to state in his 
prentset were left award any qucstiou of law which he might be requested to raise, either as to 
tem in the rtate the right of the plaintiff to recoyer, or as to the principle on which the da- 
and condition magcs, if any, were to be settled. An award was made, which stated^ that by 
that time. After indenture of lease, dated 15th December, 1807, Hencouri fVoakes demised 
^^^T^^c^- *^° messuages with a garden, for 21 years, from 25th December then next, at 
ing parish officers a yearly rent, to Francis Grittan and William George f churchwardens, and 
any m'L^U.**" ThomcLs Day, overseer of the poor of St. Peter's, Hereford, who covenanted 
ment:— He/if, that for themselvcs and their successors, churchwardens and overseers of the 
plied ^IraLiseto P®^ ^^ ^''^ said parish of 5/. Peter's for the time being, that they and their 
yield up the pre- guccessors, church Wardens, &:c. would from time to time, and at all times 
ration of tiie te- during the term, at their own costs and charges, keep in good and tenantable 
•"tedLT^^^^th " repair the demised premises, and at the end of the term leave the premises 
determination of in such good and tenantable repair, together with all such buildings as the 
rtati^Mwhkjh**** lessees and their successors, churchwardens, &c. might erect upon the pre- 
they were when miscs ; and also that the lessees and their successors, churchwardens, &c. 
wa» Ranted. ^^^"^ should not convert the premises, or any part thereof, into a burying ground, 

but, on the contrary, should keep the same for a workhouse for the use of 
the parish, or for such other purposes as they might think proper, provided 
the premises were left at the end of the term in the state and condition they 
were in at that time. The award went on to state, that under this lease the 
premises were occupied by the parish officers until 25th December, 1 828, 
when the term expired ; and that the two messuages had b^n converted into 
one workhouse, and then continued in that state. The occupation of the pre- 
mises continued, and the rent was paid by the parish officers until 2d February, 
1 833, when possession was given up to the plaintiff, after notice to quit given 
by the parish officers. Previously to the expiration of the term, IVoahes 
assigned the reversion to Henderson, who in February, 1829, assigned it to 
the plaintiff. The arbitrator found that the covenant to repair was broken 
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by Gritton, George, and Dai/, at the expiration of the lease, and that the dila- King^s^ineh. 
pidations amounted to 5Sh ; and that such amount still continued at the v^/^/ 
time possession was given up, but no more. He also found, that the covenant Johwsom 
for leaving the premises in the same state and condition as at the time of the xhe Church- 
demise, was broken at the expiration of the lease, if the Court should be of watdenf tad 
ojnnion that the non-conversion of the workhouse into two distinct tenements ft[!"**"i| «!! 
constituted a breach thereof. If the defendants were to be considered as for*. 
holding after the determination of the lease, as upon the terms of tenant 
from year to year simply, then he found that they bad fully repaired the 
premises during the whole of such their yearly tenancy, so far as such 
tenants are liable. If they were to be considered as holding subject to the 
same terms as were contained in the lease, then, as to the amount of dilapida- 
tions, he did not find any thing to be due beyond the 53L due as before 
stated, on ft5th December, 18^8, and which still continued due on %d. February, 
1859, the dilapidations being the same at both periods; but he found that 
the reconversion of the workhouse into two houses, in the same state and 
condition as at the time of the original demise, would cost 51, On this state- 
ment of facts for the opinion of the Court, the arbitrator awarded that a 
verdict should be entered for the defendants, unless the Court should be of 
opinion that the plaintiff was entitled to recover the said several sums of SSL 
and 51, or either of them ; and according lo such decision of the Court, he 
awarded that the verdict should be reduced (o the sum of 58/., 5Sl,, or 
51., with 40«. costs. A rule was obtained to show cause why the verdict 
and judgment should not be entered for the plaintiff for 5SL or 5L or both, 
and why the award should not be set aside, on the ground that the arbitrator 
ought to have directed a verdict for the plaintiff for 5SL or SSL or SL 

Talfourdf Seijt., and Godson, now showed cause. 

Maule and R. F. Richards, in support of the rule, cited Digby v. Atkin- 
son (a), to show that the obligations of the lease rested on the defendants 
by reason of their holding over after the expiration of the lease. They also 
referred to 59 Geo» 3, c. 12, ss. 8 and 17. 

Cur, adv, vult. 

Lord Dekman, C. J., subsequently (30th January) delivered judgment. — 
This action was referred to a Barrister, who found certain facts specially 
for the consideration of the Court. . It appeared that the plaintiff had bought 
the premises from a person who had let them to the defendants' predecessors 
for a term of ^1 years, which had expired before the purchase ; that one of 
the covenants in the lease was, that the lessees would restore the premises at 
the end of the term in proper repair, and in the plight in which they were 
at the beginning of the lease ; that the premises had been converted during 
the term from two cottages into one workhouse, and were in that condition 
when the lease expired, and so continued till the action brought, in the posses- 
sion of the successive churchwardens : but that in all other respects the defend- 



(a) 4 Camp. 275. 
Sj>% 
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King's Bench, ants, since the end of the term, had fully perfonned the covenants in the lease. 
Wv^^ The arhitrator found damages to the extent of the deterioration caused by 
Johnson ^y^^ premises remaining in that state, subject to the opinion of the Court ; but 
The Church- made his award in the defendants* favour, if we should think them not liable 
wardens and to make good that damage. The plaintiff relied on the general principle, that 
pIto^^Hebe- ^^^^^ premises are held over by the same tenant of the same landlord, after 
roiiD. the expiration of a lease granted to the former by the latter, without a new 
contract^ the law will imply an agreement to hold on the same terms. He 
cited the case of Dighy v. Atkinson (a) , where a party so continuing, having 
been originally bound by his convenants to keep in repair, was held liable to 
make good a loss by accidental fire. Digby v. Atkinson would have been 
applicable, if the decision of that case had been in respect of a fire which 
bad happened during the term. But in respect of a fire so happening, the 
plaintiff could only have had an action of covenant upon his lease, not an 
action of assumpsit on the breach of an implied contract arising out of a 
new tenancy from year to year, where the defendants became tenants of pre- 
mises in that very condition which they are supposed to have undertaken 
they should never fall into. The change of parties produces another diffi- 
culty. The defendants were and are clearly liable to their original lessor on 
their breach of covenant. How then can they be also liable to their new 
landlord for the same damage as arising from the breach of their implied 
undertaking. This would be manifestly unjust. But there is no injustice in 
confining the remedy to that party, the convenant with whom was broken , 
who has either sold the premises for a lower price for that reason, or has re- 
ceived the full price on the supposition that the damage is to be made good. 
In the former case he may sue on his own account, in the latter as trustee 
for his vendee. Something was said on the alteration of the law relating to 
churchwardens ; but we do not think it could affect the present question, as 
the former lease, to whatever extent it may be binding, is not the actual con- 
tract, but only evidence of the contract that came into existence upon its 
termination. 

Rule discharged ; the verdict and judgment to be entered 
for the defendants. 

(a) 4 Camp. 275. 



Hall v. Cole. 

1. DeciMration Jf\EMURRER to a plea. Assumpsit on a bill of exchange drawn on 
Sai^fd^bing Joseph Watkinson by James Stewart, and indorsed by him to the de- 

it as driwn by one fendant, and by him again indorsed to the said James Stewart, and by the 

J, 8, on J, W; in- 
dorsed by ih* iaii J. S. to the defendant^ by the defendant to tlie said J, 8., and by the said J, 8. to the 
plaintiff. Flea : that the plaintiff, without the knowledge of the defendant, took from the said J, 8, a 
cognovit in an action brought by the plaintiff against the said J, 8., and so gave him time, whereby defend* 
ant was discharged : — Held, that the plaintiff must be considered, from the statement in his own declaraUon,to 
have known that J, 8. who drew the bill was the same person with J. 8, who indorsed it to him, and that 
Lis taking a cogno\it from such a |>erson was a discharge of the defendant, who was in fact a subsequent 
party to the bill. 

S. The omission in the plea to state that the cognovit was given before action brought, or to state when 
it was given, so as to show whetlicr the plea ought to have been in bar of the action genemlly, or only in 
bar of the further maintenance of Uic action, is only ground for special demurrer. 
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said James Stewart indorsed to the plaintiff. Flea : that after the present* King'$ Btnch. 
ment and dishonour of the bill, the plaintiff, without the knowledge and autho- v^v^ 
rity of the defendant, took and received from the said James Stewart a cog- '^^u. 
novit in a certain action brought on this bill by the plaintiff against the said Colk. 
James Stewart, in the Court of King^s Bench ; and by such cognovit the 
plaintiff gave to the said James Stewart a much longer time than would have 
been necessary to obtain judgment in that action, whereby &c. General 
demurrer and joinder. 

Archbold, in support of the demurrer. — The plea is bad. In the first place, 
it is pleaded in bar of the action generally, and it states the cognovit to have 
been taken after the presentment and dishonour of the bill, but it does not 
state that it was taken before the commencement of this action. [^Littledale, J. 
— Is not that matter for special demurrer only ?] — No ; it is a substantial 
part of the defence, and the omission of the statement may therefore be taken 
advantage of on general demurrer. If the time was given after the com- 
mencement of the action, it might have been pleaded in bar of the further 
maintenance of the action. It could not then have been given in evidence 
under the general issue ; Lee v. Tjevi(a), [Lord Denman, C.J. — Is there 
any other objection to the plea ?] — Yes, The time at which the defendant 
became liable to the plaintiff as a party to the bill is not distinctly shown. 
The name of James Stewart first appears as drawer, and then as indorser to 
the defendant, and afterwards as indorser to the plaintiff. It is, therefore, to 
be presumed, that the action against Stewart was brought against him as im- 
mediate indorser to the plaintiff. If so, the plea contains no matter of defence 
to an action brought against the defendant as a previous indorser of the bill. 
The plea ought distinctly to have shown that the action in which time is al- 
leged to have been given, was an action against a party who was a party to 
the bill before the defendant. 

Wightman^ contrh. — The main point here is, whether time given to a previous 
party on the bill does discharge a subsequent party. The identity of the 
party clearly appears here, for he is called the said James Stewart, The 
objection to the plea amounts to no more than a formal objection, that the 
plea should have been in bar, not of the action generally, but of the further 
maintenance of the action. In that case the demurrer should have been 
special, and not general. The argument on the other side avoids all notice of 
the fact, that the plea states, that the plaintiff suing a previous party, took a 
cognovit from him, whereby the defendant was discharged. Taking a cog- 
novit at least suspended the plaintiff's right of action. Then, if the condition 
on which the party took the cognovit was not fulfilled by the party giving it, 
the former could not resume all his original rights as to other parties on the 
bill. A thing or action personal once suspended by the act of the party, is 
extinct for ever (6). This principle was distinctly acted on in Gould v. 
Robson (c). Stewart was the person ultimately liable, so far as this action is 
concerned, and time given to him was a prejudice to the parties intermediately 
liable on the bill. In Britten v. Webb (d), the plaintiffs drew a bill upon one 

(a) 4 Barn. & Cress. 390. (d) Chitty on Bills, last edit. p. 29 ; 3 

(6) Dyer, 140. Dowl. & Ryl. 660; and 2 Barn» & Cress, 

(c) 8 East, 676. 483. 
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J. W^ jod indoned it to the defrmlf , 
; and it was heid, tint the 



dim vers and iadoncny eovld boc 
aceoiding lo tke 



and bj kiHi it 

be^Ii^le to the 



to 



the bin. 



ArdAM, m leplj.— If the eve of Bwitttm t. Wtih « 
ward as going to the extent now stated, it is not law, 
are oonuDon, and are quite in acoordanoe with the usage 
cfaantf. A general demarrer is snflBcient in this 



to be pot fer- 
of bilk 



Lord DEntAS, C. J. — The ofajection dnt die plea oa^lit to have been 
pleaded not generally in bar of die action, bat in bar of the lordier main- 
tenance of the action, is an objection in form and not of sobstanoe, and ought 
to hare been made die subject of a special demurrer ; and that not havii^ 
been done, adrantage cannot be taken of die omission. Widi reject to the 
point, diat die drawer had time giren him, I hare feh much doubt whedier it 
should not hare been aTerred in die plea, diat when time was so giren, the 
phuntifTwas aware diat he was dealing with the same person who was the 
party liable as drawer of the bilL For diere is some diflBculty m saying on 
the plea, that the plaintiff was aware that he was doii^ any diing that would 
discharge the drawer himself. It is doubtful whether he diought that the 
Jama Sttwart who drew the IhD, was the same Jamtt Siewrart idio indorsed 
the bin to him. But I felt this doubt oidy on the plea ; for when I find 
diat in the dedaration die plaintiff himself describes James Siemart as tke 
said James Stewart, and so acknowledges his identity, my doubt at once dis- 
appears, for I feel that his own aToment is a complete answer to the 
olijection. 

LiTTLEDALE, J. — As the plaintiff has described in hts declaration, the James 
Stewart who drew the bill, and indorsed it to him, as the said James Stewart, 
he must be taken to know that the drawer and indorser were the same 
person. That being the case, and as it appears that the cognovit was given 
by a person who was a party to the bill before the defendant, there can be no 
doubt that the defendant was discharged, who was only a party subsequendy 
liable. It may be consistent with the plea, that the cognovit might or might 
not have been given before action brought ; but I think that uncertain^ 
should have been made matter of special demurrer. 

Williams, J. — ^It appears sofficiendy dear on the whcde record, that the 
drawer of the bill, and the person who indorsed it to the plaintiff, were the 
same person, and that the plaintiff was aware of that hd ; oonsequendy, that 
person was a party to the bill previous to the defendant. Time was given to 
him by the plaintiff. That unquestionably discharges the defendant. The 
other objection is matter of form only, and should have been made the sub- 
ject of a special demurrer. 

CoLERLDGE, J. — Jamcs Stcwart who drew the bill, and James Stewart who 
indorsed it to the plaintiff, appear to be the same person. If so, and the 
cognovit was uken from him in one character, it would be a fraud to sue him 
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in anodier, in respect of the same transaction. Nor can the plaintiff who took KingU Bench. 

that cognovit sue any other person only mediately liable, when he has v^v^/ 

discharged the person ultimately liable. ^^^^ 

Judgment for the defendant. ^^^^* 



Batcheldor V. Hodges. 

JJEBT on the 17 Geo. 2, c. 3. The declaration stated, that the plaintiff ii" debt, on the 
was an inhabitant of the parish of New Windsor, and tliat the defendant 2, against'au over- 
was assistant overseer of the same parish ; that a rate had been duly made f®*'*. ^^'/^f^'^ng 

■• . ^ to allow inspection 

and allowed, and tlie plaintiff requested the defendant, as such assistant over- of the rate ; it is 
seer as aforesaid, to permit him, the plaintiff, to inspect the said rate, and Jn uITdecUratiSr 
tendered the defendant one shilling for the same ; and although the said that the piainuff ' 
defendant, as such assistant overseer as aforesaid, had the said rate in his ^e*^^h'*i'iSo»t 
possession, the defendant would not permit the plaintiff to inspect the rate, going on to say 
but refused so to do, contra forTnam $tatuti, whereby plaintiff became inhabitontf 
entitled to sue for 201. Pleas : First, Nunquam indebitatus. Secondly, That «• Tiiat statute 
at the time when the plaintiff requested the de&ndant to permit the plaintiff ant ^^en^^ 
to inspect the rate, the plaintiff bad no right to require the said inspection, ^*'??*^'^- ^® 
the said rate, in the declaraticm mentioned, not being a subsisting rate for the rates, as well aa 
relief of the poor of the said parish, or such a rate as the plaintiff was ^ overseers, the 
entitled to inspect. Thirdly, That the rate mentioned in the declaration second section 
was an old rate, &c. ; that the time for appealing against and questioning uti^wordHnhl^ 
the validity of the rate, had expired long before the demand of inspection, first, where the 
and that no appeal had .been made, nor any notice of appeal given, by the are,'^«"hurchTO- 
plaintiff against the said rate, or of an intention by him to question the ^eus, overseers, or 
validity of the said rate, before or at the time when he requested the thor^ed'to uke 
defendant to permit him, the plaintiff, to inspect, wherefore he refused, &c. *^*" °^ ^^ poor." 
Fourthly, Tliat after the rate was allowed there was held a General Quarter applies to old as 
Session for the Borough of New Windsor ; that no notice of appeal was ^tes^tnTuTth 
given, &c. ; and that the time, &c. had elapsed long before the request made against which the 
to inspect, wherefore the defendant refused, &c. The plaintiff took issue hreiapsX" *°* 
on the first plea, and demurred generally on the three others. Joinder in ^eii as sabsistiog 
demurrer, ^^* 

Curwoodf in support of the demurrer^ — The right of an inhabitant to 
inspect the rates is general^ and that right is given him for the purpose of 
his beic^ able to tell whether he should appeal against the rate or not, and 
also to see whether he may be entitled to vote at the next election. [Lord 
Denman, C. J. — The second plea denies the right, because the rate is not a 
subsisting rate.] — It may be a subsisting rate, though a subsequent rate may 
have been made^ for 1^ the arrears of the old rate may not have been 
paid up. 

Cliannelly contr^, — The second plea is an answer to the action. The right 
of an inhabitant to inspect is limited to a subsisting rate. [Lord Denman^ 
C. J. — Subsisting is too general a word.] — Then the plea should have been 
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demurred to on that account. If the plea is bad, the declaration here is 
defective. There is no sufficient statement, that the party who brings the 
action is the party aggrieved. Spencely v. Robinson (a) shows, that in order 
to entitle a party to sue in this action, he must show that he sustained an 
injury by the act of the overseer. That case was considered in Bennett 
V. Edwards (b), which it must be admitted overrules Spencely v. iio6iw5on, 
unless a distincliou is established between them. In Bennett v. Edwards^ 
it was proved at the trial, that the party complaining was a rated inhabit- 
ant ; it must therefore be taken, that, in order to maintain this action, he 
must show that he is a rated inhabitant, and that the defendant is a person 
whose office imposes on him the duty of allowing the inspection of the rate. 
The omission to do both these things may be cured by verdict ; but, until 
after verdict, is fatal to the action. This is clear from the reasoning of the 
judges in Edwards v. Bennett in error (c) ; and indeed one expression of 
Lord Chief Justice Tindal there goes directly to that extent. Now, here, it 
is clear that the defendant was merely assistant overseer, and it is not dis- 
tinctly stated that the plaintiff was a rated inhabitant. 

Curwood, in reply. — The defendant is admitted, upon the face of the record 
here, to be the proper party to have the custody of the books, and no ques- 
tion can, therefore, be raised here as in Bennett v. Edwards, respecting the 
general liability of an assistant overseer, for he is here shown to have the 
particular duty cast upon him by the nature of his office. 

Lord Denman, C. J. — Some observations have been made on the supposed 
insufficiency of this declaration. It appears to me that it is perfectly good. 
The decision of the Court in Spencely v. Robinson introduced a new term 
into the Act of Parliament, and in effect almost repealed its provisions. 
This must now be taken to have been dropped by general consent. It was, 
in fact, not repudiated in the late case in which the declaration was held 
good, although, as in Spencely v. Robinsonf it did not state that the plaintiff 
was a rated inhabitant, nor that he was aggrieved by the refusal of inspection. 
It is obvious that a party may be aggrieved by the very fact of not being 
rated. Upon the second point we have been referred to Bennett v. Edwards, 
in which it was said, that an assistant overseer was not a person who, as a 
matter of course, was authorized to take care of the rates ;_ and to Edwards 
v, Bennett (in error), in which the Lord Chief Justice Tindal said, that the 
objection to the declaration, on that ground, must have prevailed on demur- 
rer. He may, possibly, have meant special demurrer. I cannot think, that, 
at all events, he meant more than that. In that case he says, that the 
assistant overseer is not necessarily a character recognized by the law, but 
that he may be so. It seems to me that he is so ; and I think that it is 
impossible to bring any person more clearly within the Act of Parliament 
than the defendant, who, it appears, was assistant overseer, and as such had 
the custpdy of the rates, which, according even to Bennett v. Edwards, would 
establish a duty to allow the inspection of them. A refusal to produce the 
rate, by a party thus possessing the means of withholding it, is the very mis- 
chief which the statute was intended to remedy. 



(o) 3 Barn. & Cress. 658. 
(6) 7 Barn. & Cress. 686. 



(c) 6 Bing. 230, and 3 Youoge & Jervis, 
4d8. 
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LiTTLEDALE, J. — The second point appears to me to be decided by Ben- Kin^t Bench, 
nctt V. Edwards. The assistant overseer had the custody of the books, V^/W 
and, according to that case, he is within the meaning of the statute. The Batcheldor 
next objection is, that the plaintiff does not aver that he is a rated inha- Hodobs. 
bitant, so as to bring himself within the words of the Act of Parliament. 
The statute says nothing of his being a rated inhabitant. As an inhabit- 
ant, he may have an interest in seeing the rate, although not himself 
rated. He may desire to see whether he is rated or not, as there are some 
privileges connected with being rated, of which he might be deprived, if 
improperly left out of the rate ; or he may wish to take another house in the 
parish, but may want to know, before he takes it, what sum it is rated at. 
There is nothing to call on us to say, that it is necessary that he should 
appear in the declaration to be a rated inhabitant. 

Williams, J. — I am of the same opinion. We have no right to import a 
term into the Act of Parliament. If the legislature had intended that none 
but rated inhabitants should have the right of inspection, the enactment should 
have so expressed it. If the plaintiff, as an inhabitant, had a right to inspect, 
and inspection was refused, he was clearly a party aggrieved within the 
meaning of the Act. With respect to the point, as to the defendant's being 
an assistant overseer. Here it appears, on the face of the declaration, 
that the defendant was assistant overseer. It seems that some doubts have 
arisen as to the precise character and quality of this person's duty. In the 
present instance, it is clear that he was entrusted with, and had the posses- 
sion of the rate, and this, I think, brings him within the language of the Act, 
which is very general, the expression being, ** the overseers of the poor, or 
other persons authorized as aforesaid." 

Coleridge, J. — There can be no doubt, that, under the statutes 17 Geo, 
2, c. 3, and 17 Geo, 2, c. 38, in both of which the rule is laid down in pari 
materia^ the rule applies equally as well to the old rates as to modern rates, 
and it is clear that this person had a right to see the old as well as the 
new rates. The overseers are bound, by the 13th section of the latter 
Act, to keep a book wherein to enter attested copies of all rates and assess- 
ments, which book is to be carefully preserved in some public place, to which 
all persons assessed, or liable to be assessed, may freely resort. There are 
two objections to the declaration. With respect to the first we must look at 
the words of the statute. It would be an extraordinary thing if a declaration, 
in the words of the statute, were held not to be good upon the face of it. 
Here it is in the very words of the statute. As to the second objection, 
we must look at the section which gives the right of inspection, and 
imposes the penalty. There are three sets of persons liable—" Churchwar- 
dens, overseers, or other persons authorized as aforesaid,'* — i. e, (by refer- 
ence to the first section,) " authorized to take care of the poor." The very 
term ** assistant overseer'* of itself imports that he is a person "autho- 
rized to take care of the poor.** 

Judgment for the plaintiff. 
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Kimg'* Bem€k, 

MoRRELL V. Harvey. 

The Uehivay act, "DEPLEVIN. Cognizaiice as constable of the hundred of Ea^ Barnfield, 
JD&45, dJee^ ^° ^^ coiuity of Kcmif Under a warrant of distress. The o^nizance 

the aaaeaament fas stated that the plaintiff was the occupier of certain lands &c. within the 
^t^tiiatit'shau parish of Howkkurst, of large yearly value, and by law liable to be assessed 
!« aa equal as- {q^ ^j^ toward the amendii^ of the highways within the parish, according to 
orcafAen^notex- the iorm of the Statute in such case made and provided, in respect of his 
ccedjDg^.ui the occupation of the said lands, &c., and that L, B. and J. IT., during all the 
M&e of the lands; time aforesaid, were surveyors of the highways within the said parish, and 
coe^mctaM^^ as such survcyors, on the 4th of October, 1832, at a special session for the 
ing an asscaaiBent highways, held at &c., before Z. N. and P, L, H.y justices &c., made appli- 
l^^m^moua ca^^D to the Said justices, and prayed them, that an order might be granted 
au occopien of for making an assessment of 9(f. in the pound upon all occupiers of land, &c., 
Mfficien^withoat within the Said parish, and that the justices at such session being satisfied 
expressly alleging that the Statute duty &c. had been performed &c^ and that due notice of the 
equal avessoent iotentioD to apply to the spccial sessions had been given, did, by their order 
M tie ftmHrf tmhe, Iq writing. Order that an equal assessment, not exceeding 9dm in the pound 

upon all occupiers of lands &c. within the parish, should be forthwith made 
by the surveyors^ and be allowed and collected, and that the money be 
applied for and towards the amending &c. such highways &c. The cogni- 
zance then stated, that due notice of the application had been given, that in 
pursuance of the order an equal assessment, not exceeding 9d. in the pound, 
upon all and every the occupiers of lands &c. within HawkkurMt, was made 
and duly allowed ; that the plaintiff was assessed for and in respect of the said 
lands &c. then in his occupation, within the said parish, in the sum of 
45/. ISs. 4|J. being after the rate of 9d, in the pound; that 31/. Os. 9|(/., 
parcel thereof, was unpaid ; that the surveyor made complaint, and that a 
distress- warrant was granted, and the defendant justified under the distress- 
warrant. Special demurrer : assigning seven causes of demurrer, of which it 
is now only necessary to state the second, which was, that the cognizance 
ought to have shown that the order for the assessment was an order for an 
assessment of so much in the pound, on the yearly veJue of the lands &c. in 
the parish, and that the assessment was such an assessment accordingly, nei- 
ther of which is shown* 

JVigktman, in support of the demurrer. -r-The assessment here is clearly 
bad. It is made upon the 30th section of the 13 Geo, 3, c. 78, which ex- 
pressly provides that no such assessment " shall exceed the rate of 6d, in 
the pound, of the yearly value of the lands and tenementsu" This assessment 
does not show on the face of it, that it is made under this provision. In 
Gill V. Scrvoens (a), it was laid down^ that where, in a clause imposing a for- 
feiture, there is an exception, the party suing for the forfeiture must negative 
the exception. The principle of that case must govern the present (6)^ The 



(a) 7 Tenn Hep. 27. necessary where the exemption is contained 

(h) But see Steel v. Smith, 1 Barn. & in a proviso not incorporated with the enact- 
Aid. 94, where it was held, that this is not ing clause by any words of reference. 
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next objectioii— [Lord Denman, C. J. — It aj^ears very doubtful whether there King's Betuh, 
is any question here necessary to be decided, except as to the goodness of the 
cognizance in not setting out the subject-matter of the rate, and the yearly 
value of the land on whidi the assessment is made — for this appears to be 
necessary under the statute, to entitle the justices to assess at all* If that is 
so, no other point will come into discussion.] 

Ckanndlt contrd. — ^This assessment does not depend for its validity solely 
on the 30th| but also on the 45th section of the statute, and under that section 
it is good. 

Cur, ado, tmlt. 

Lord Dekmav, C. J., afterwards (30th January) gave judgment. — The 
defendant makes cognizance as bailiS* of the hundred of East BarnfieU, under 
a warrant of distress, directed to him by two justices of the peace, for levying 
a highway assessment. The cognizance avers, that the two way-wardens 
made application, at a special sessions, for an assessment of 9d. in the pound 
on all occupiers of lands, tenements, woods, tithes, and hereditaments, and 
that die justices ordered such assessments upon all occupiers of lands &c. 
to be forthwith made ; and it thai proceeds to justify the taking und^r a war- 
rant of distress issued for non-payment of such assessment. This cognizance 
was demiirred to for numerous causes^ one o( whicb« we think, raises a valid 
objection. The act requires that the rate shall not exceed 9d, in the pound 
on the yearly value of the lands, &c., subject to be rated. The averment is, 
that the assessment was made on the occupiers of lands &c., and that it 
did not exceed 9d, in the pound ; but not (as the statute requires) that it did 
not exceed 9d. in the pound on the yearly value of such lands, &c. The 
averment that the assessment does not exceed 9d, in the pouxkL, has of itself 
no meanijDig, but must be referred to something ; and if, consistently with the 
ordinary use of words, it can be referred to lands &c, which are mentioned 
immediately before, the statement will still be defective — for the meaning 
must then be the value of the lands, and not their yearly value. For this 
defect, without considering the^others alleged, our judgment must be for the 
plaintiflf. 

Judgmeiit for the plaintiff. 



Doe d. Tatham v. WaioHTi 



pJJECTMENT, tried before Crumey, B. at the Lancaster Summer Assizes, j^^ ejectment, to 
1834 ; verdict for the defendant. The lessor of the plaintiff claimed try the validity of 

a wUlfthe question 
turned upon the 
sanity of tlia devisor, arising from general imbecility. Letters of various dates and upon various subjects, 
written to him by persons of respectalMlity, siace dead, in wtiich he was addressed as a person of sound 
mind, found shoitlf after his deatli in liis Ubrary with the leato broken, w«re tendered and received in 
evidence, without any proof of answers being retoroe4. or any other aot done by tbo devisor in relation to 
them i-^-Heid, on motion for a new trial, on Che ground of the improper xeception of evidence, tliat the 
letters were not admissible trnt^Hetd also, that if evidence had beeu gken of any act done in relation to 
them by the devisor, the letters would have been admissible :-— H«M also, tliat as they were improperly 
received in evidence, the proper course wasto j^ant a new trial, without enteiing into any inquiry, as to what 
might have been tlie extent of their «flfect, or wbeiheTi without fhesD; there was sufficient evidence to »u»- 
tiite the verdict. 



730 TERM SEPOBTS n tke DXG^S BEXCH. 



d. 



r. 



at Isnr of /ofai Mmnitm^ Atrrmnh Tk «l i ft ■!■■ dmned as 
Sewuet wmiLtr hn wHL Tk poiar to be tned was the laiifitr of dai will, 
de pfiwlin g cm tke gpeifioo, wlietfacr Mi^ Mmndgm waiy at the tine of maknig 
TaTmam ^ ^"^ ^ soond nHiid, or from Batmal ■■becXtj iTJ|iili i r of maknig any 
dvpontioo of Ins propertjr. It ^ipeared that 3tlr. Jk^andka fared to be neaily 
70 jean of age ; and eridenee was ffwem jfudral d r to tbe greater portion 
ofbislile. The d c Juifiti oQ of evidence wai, the opiaioos of wili i rars wfao 
had been a c quaint ed with hit ; and eridenee of his acts and mnrlnrt, and of 
the mode in which he was treated bj odiers, together with die maoner in 
which he reeeireddttt treatment. Amongst other evidence, the d^nd- 
ant t e ndere d serenl letten of rjiions dates and iqnn rjikms subjects, 
written to Mr. Martdem bj pe i ions of lespectabflitj, sook of diem, but not 
all, hariflg a post mark corresponding with the date, and in afl of diem Mr. 
llkrjdbi was addressed as a personofa sound mind. It wasdiown bj extrinsic 
eridenee, diat these letters were fimnd with manj odiers, dbordr after the 
death of Mr. MandcMj io his bureau in his fibrarr, with die seak broken : 
it was also shown, dmt the pe r sons bj whom diej were written were wdl 
acqoamted with Mr. Mandtm, and diat diej were dead ; and dieir hand* 
writing was proved. It was not, hower e r, shown that any answers had been 
retnmed to them by Mr. Mandtm, or dnt ariy letten Imd been written by 
him, to wfaidi diey nugfat hare been answers, nor diat ariy act whatever had 
been done by Mr. Martdem in rdation U> them. The object with vHiidi tbe 
letten were tendered, was to show the manner in which 3tfr. MandtM was 
treated by tbe writen of them. The learned judge receiv ed die letten (a). 
A role was granted for a new trial, on die ground, amongst others, of tbe 
nnproper reception of the letten in qoestioiL 

Sir F. Pollock^ Aicharley, Seijt., Wtghimam, TamBmmm, and Mmrim, showed 
cause. — ^This being a question of sanity, where die alleged insa nity arises 
firom general imbecility, tbe evidence necessarily extended diroaglioat the 
wbde period of the lifo of the deceased. The only evidence which can be 
adduced on sndi a subject seems to be one of diree descriptions — either the 
acts, conduct, and dedaradons of the party whose sanity is in quesdon — ^the 
conduct of other persons towards bim, and their treatment of him — or, lasdy, 
the opmions of persons who are competent io forma just o^nion on the 
subject. The letten in the present case were tendered and received, as 
being evidence of the second class ; and as showing, by unequivocal acts^ 
what was, at the time, the manner in which Mr. Marsdtn was treated by the 
pereons who wrote them. It is not contended that they were receivable as 
evidence of opinion, they were merely oflfered as evidence of treatment. 
On that ground it is contended, they were receivable (6). The admissibility 
of the letten of a wife to her husband in actions for criminal con- 



(a) This ejectment had been before tried judgment was however given on the point of 

before Gumejf, B. at the Lanenter Spring the admissibility of the letters, because a 

Assizes, 1833. On that occasion these same ventre de novo was awarded on another point, 

letters were tendered and rejected by the learn- The learned judge stated on this occasion, the 

ed judge. A bill of exceptions was then ten- difierenoe of opinion abovementioned ; and on 

dered and sealed ; and on error brought in the that ground received the letters, that the 

Court of Esehequer Chamber, a difieience of subject might undergo further consideration, 

opinion existed among the judges. No (6) 1 Suilie on Evidence, p. 57, 2 edit 
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versation, furnishes a strong analogical argument. In cases of that de- King's Bench, 
scription they are received, for the purpose of showing the character of the v^v^ 
relation of the parties towards each other at the time. Here also the letters were I>ofi 

offered to show the relation in which Mr. Marsden stood with the writers ; or, r« ^' 
in other words, in the manner in which he was treated by them. Trelawney v. ». 

Coleman (a) and Willis v. Bernard (b), are the authorities on this branch of the Wright, 
argument. In the Ecclesiastical Courts, evidence of this description appears 
to be constantly admitted on questions of the same. kind. This, though not 
direct authority, is still entitled to very considerable weight. It was done in 
Waters v. Howlett (c) ; and although the point does not appear in the report 
as printed, the manuscript notes of the learned editor show that such was the 
case. The same point arose, though not so distinctly, in Wheeler and Batsford 
V. Alderson(d), and was decided in the same way. Even, however, if the 
evidence was improperly received, that is no ground for a new trial, if the 
Court can see that upon the whole of the evidence there was sufficient with- 
out the letters to maintain the verdict. Doe d. Lord Teynham v. Tyler (e), 
Horford v. Wilson (/), Edwards v. Evans (g), Nathan v. Buckland (A), and 
Tyrwhitt v. Wynne (i). [Coleridge f J. — Are you aware of two cases since 
Doe V. Tyler — the one Crease v. Barrett (A:), in the Exchequer, and the 
other De Rutzen v. Farr (I) in this Court — in which Doe v, Tyler was con- 
sidered, and a different conclusion come to ?] The motion for a new trial 
is an application to the discretion of the Court, which they will not grant 
unless substantial justice cannot be done without it (m). In the present 
case, there was abundance of evidence, besides the letters in question, to 
maintain the verdict. Besides, the present action being an ejectment, there 
is no such strong reason for granting a new trial, as there might be in cases 
where the judgment is conclusive. Another reason might be urged why no 
new trial should be granted ; it is not the best remedy. A bill of excep- 
tions might have been tendered : or the Court may now withhold the new 
trial, unless the plaintiff will consent to a special verdict. 

Cresswell rose in support of the rule. He was stopped. 

Cur, adv, vuli. 

Lord Dekman, C. J., on a subsequent day (Feb. 1) delivered judgment. — 
This case rests at present on a single point, that of the admissibility of cer- 
tain letters tendered on the trial of the question, whether the testator was 
competent to make a will. The plaintiff denied the testator's competency, 
alleging his entire natural incapacity. Such an issue opens a wide door for 
the admission of evidence, as every transaction of the testator's life, every 
expression he ever used, and his manner of conducting himself on the most 
ordinary concerns, may have a bearing on the question. The letters 

(a) 1 Barn. & Adol. 90. (h) 2 Moore, 153. 

(6) 8 BiDg. 376. (t) 2 Barn. & Aid. 554. 

(c) 3 Hagg. Eccl. Rep. 790. (k) 1 Cromp., Mees. & Roi. 919, 1 Tyr. 

(d) 3 Hagg. Eccl. Elep. 609. & G. 112. 

(e) 6 BiDg. 56. (I) 5 Nev. & Man. 617. 

If) I Taunt. 12. (m) 1 Staik. on End. 468, 2 ed. 

(^) 3 East, 451. 
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teafAettis writttft at die tine of dieir wtweal &ttam, hj f€»p c cuM e penone 
now deceicd, wlio fvcre wiiiwiUfd wkk die letCalor, had been foond m 
his house, widi die seak broken, shordj after his deadu No odier ciieitni-> 

Tatbjih stance was prored rdiOiTe to diese letten, — no aet of die testator's was 
«• shown to hare prodooed ^em, or to hare followed upon diem. Bot it haa 

Wkicst. i,^^ strongly contended before ns, as it was at die trial, and as it had been 
argued in a former stage of the canse, diat the eo B t ems of diese letters 
oogfat to be laid before a jnry, as showng in what iiu i inpf the testator was 
treated by the writers ; and sndi treatment, abstracted ftora all c or res p ond- 
ii^ condoct on his part, was said to be evidence to d isp rov e his alleged 
imbecility. Without dilate, any — the least — act done by die testator, with 
reforence to the letters, would hare made them evidence ; for sudi act could 
not be proper l y explained without l ee our ae to them. And if r ece i ved, no 
rule of law could have prevented dieir foD eflfect from being prodoced on the 
minds of the jury. An attempt was accordmgly made to show diat he had 
done somethii^ with them, for it was said, that as the seals were hndcen, a 
presumption arose of his having rend them. But this would be a strong 
presumptioD, where the testator's imbecility is the very fiict in issue ; and 
even if the presumption he made, as the power to read is not inconnstent 
with such a character of mind, it is plain diat no inforenee arises from his 
having read them. He may have thrown them aside when read, from utter 
incapadty to understand them ; and the state in whidi they were found 
afibrds no evidence, which makes that hypothesis less probable dian the 
other. The manner in which a man is treated by persons %norant of hia 
inteDectnal character, would be obviously of no value. But even if weD 
acquainted with him, their treatment does not prove their o^nion. The 
respectful phrases may be ironical, or employed for the very purpose <^cir^ 
cumventii^ the party addressed, cm the presumption of his imbecility. This 
might be apparent, from the lai^uage itsdif, to those who knew the habits of 
the writer. It is no answer to say that sudi remarks are rather on the efiect 
than the admissibility of the evidence, and fit for the consideration of the 
jury. We do not think it worth while to observe here, that those who pro- 
duce the letters may be much more reasonably expected to explain them by 
circumstances, than those against whom they are produced. This may be an 
observadon on their efiect, while what has been said appears to us to prove, 
that it must be a matter of complete uncertainty whether these letters, 
written by strangers to the suit, do or do not express their genuine senti- 
ments. The learned counsel will, however, remind us, that they 4»fi*laim 
the letters as proofii of the opinion of the writers, or of any fiict mentioned 
in them, and that their only object is, to show the treatment which the tes- 
tator received firom other persons. But if it be admitted,'-4tt)d we think it 
cannot be denied|«*-'that the letters would prove absolutely nothing, if they 
proceeded from persons unacquainted with the deceased, or if they were insin- 
cere and hypocritical, it inevitably follows, that their relevancy to the question 
does depend on their representing the real opinion of the writers. Indeed 
we apprehend that nO person Can really doubt that this is the only rational 
view in which they can be considered applicable ; and however ingeniously 
the proposition may be wrapped up, we can discover no other principle on 
which a man of plain common senie could permit the letters to influence his 
decision of the matter in issue. Letters written may be said to be an act done, 
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but SO likewise are declaf ^timis iDftde ( ftnd letters without edrr^spdtldence King's Bench 
we cannot distinguish from oral declarations, inrOved to have been made at 
the same time^ and leil without an answer. Who does not |>erceiye that 
declarations would be much more probably true^ if made by the party to his 
own confidential fifiends, than if addressed to him, whose state of mind they 
are supposed to elucidate. Yet these are admitted on all hands to be no 
evidence. The hardship of excluding these letters Was powerfully urged, 
since it was said that letters of a contrary tendency might undoubtedly have 
been given in evidence ; and that the jury were in fact much influenced by 
the manner in which the testator was treated by children pursuing him in 
the street like one deprived of reason. But the answer is, that letters of a 
contrary tendency, tendered under the same circumstances, have never, to 
our knowledge, been held admissible, nor, in our opinion, could they be 
received. So the insults offered to him as an idiot by boys when he walked 
out, are not evidence, as the acts of the boys, their treatment of him as such, 
is nothing ; but the manner in which he received that treatment falls within 
the scope of our rule, and may certainly fhrnish strong proofs in affirmance 
or refutatk)n of the proposition Under inquiry. The argument for the 
defendant appears indeed to be founded on a fallacious use of the word 
** treatment/' The behaviour of A. to B, may, without impropriety of lan- 
guage, be called *< treatment*' of him, though he be absent or asleep, and 
wholly unconscious of what is done« A, might thus evince his high or mean 
opinion of ^.'s understanding and character, but such proof of his opinion is 
allowed to be no evidence in a Court of Justice. If such behaviour were ob*- 
served by A. towards B. in his presence^ and while he was in a state of con- 
sciousness, his conduct in return, with reference to the forms of society, and 
to the natural feelings of human nature in similar circumstances, might afford 
strong evidence of the state of his intellect. In this latter case the treatment 
of B. by At must be given in evidence, not as treatment, but because B.*s con*- 
duct thereupon cannot be understood without it. This beari'an exact 
resemblance to letters sent and answered, or dealt with in any way ; the 
former case is that of letters merely written and received, without proof that 
the party receiving them did any thing in respect to them. Though it can 
hardly be necessary to guard against misconception in this particular, we may 
as well observe, that our exclusion is only of these letters as independent 
evidence* If any such had been written by living persons, who came on the 
trial to give an opinion on the testator's capacity, at variance with that to be 
collected from his letters, these might have been placed in their hands 
for the purpose ot cross-examination^ and under some circumstances might 
have been given in evidence to contradict their statement. We are not 
told of any case before the present, in which evidence of this descrip- 
tion has been admitted in our Courts. In the absence of authority, one 
analogy was thought to come near the principle contended for, — the re- 
ception, in an action for criminal conversation, of letters written by the wife 
to the husband at an earlier period. But this evidence stands on a differ- 
ent and clear ground; for letters so written before the separation are 
part of the conduct pursued by the wife towards her husband^ showing 
that she treated him with kindness, and that he has been deprived of an 
affectionate partner. On questions of this kind at Doctors' Commons, we 
were informed that the evidence of treatment arising from the letters of 
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Kim^i Bemk. durd ptrdefl hat been reoetrecL We feel great respect finr the authority 
^^v^ of Eoclesastical Courts, and should lament the adc^tion of inconsistent 
^^^ rules of evidence there and in WeMhnuier HalL But we must observe, 

Tatilam ^^'^ ^^ reports of any such decision are not sadsfectory, and that they 
«. can have no weigfat without an accurate statement of all particulars. 

Weight. ^le can easfly conceive, that under the general term *'treatmrat" letters 
from other persons m^ht be loc^Lcd at to disprove incapacity ; but we 
can hardly imagine them to be brought forward ao whoUy stripped of cir- 
cumstances as not to have proof of somethii^ done with Uiem by the 
testator. Whenever papers of such a description shall be laid before any 
spiritual judge in this country, we see no reason to doubt that he will 
take the same view of their admissibility, as that which we are now 
dedariug. We must by no means omit what passed in the Exchequer 
Chamber^ where tins identical question was raised, but not decided, because 
the judgment on another pcHut rendered it superfluous. There is reason for 
believing, that of seven judges who sat in that Court of Error, four thought 
these letters were receivable, and three were of the contrary opinion. It is 
out of deference to the doubtful state in which the point was thus left, that 
we have thought it our duty to re-consider our first impression upon it, and 
enter fuUy into our reasons. Whatever may be the ultimate opinions of our 
learned brethren when they fully examine the question with reference to 
l^;al principles, and with the sense of judicial responsibility attached to their 
announcement of them, we are bound to act upon our own dear conviction, 
that the evidence was not by law admissible. Sir F. Pollock indeed suggest- 
ed, that we might act upon the example of the Coatmoii PUas in Doe d. Lord 
Teynham v. Tyler^ and might enter upon an inquiry whether, even though 
this evidence may have been improperly received, there was not proof 
enough in the cause without it to warrant the verdict. But as this Court 
has so lately (a) on full consideration, and in conformity with a decision of the 
Court of Jbchequer (6), disclaimed the discretion whidi aj^ears to have been 
exercised by the Court of Common Pleas in Doe d. Lord Teynham v. Tyler, 
we need not repeat our reasons for holding, that where evidence formally 
objected to at nm prku is received by the judge, and is afterwards thought 
by the Court to be inadmissible, the losing party has a right to a new trial, 
lliis must be considered as the judgment of my brothers Littledale and 
Coleridge^ and myself. Our two brothers having been engaged in the 
cause while at the bar, have taken no part in the deUberation. I may, 
however, mention, that in a similar case (c) tried before my brother Patte^ 
son at Wdls, in 18d4, he received and rejected letters, according to the 
line which we have now drawn. 

Rule absolute. 



(a) In The Baron de BSiiten Sf W^e v. (6) In CrecM v. fiomlf, I CM. &Ro8. 919: 
Fttrr, 5 Ne?. & Blan. 617. 1 Tjrr. & Gimnger, 128. 

(c) Woodfiyrde ▼, Bum, 
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Kwg*8 Bench, 

The Baron de Rutzen and Wife v. Farr. 
The Same v. Lloyd (a). 

nEBT for tolls on certain cattle, goods, and merchandizes brought for sale i' Accounts of 
into a fair and market of the plaintiffs, in right of the Baroness, at toiuTf^lTfair and 
Narberthf and bought there by the defendant. Plea : the general issue. At market, signed by 
the trial before Gurney, B., at the Spring Assizes, 1834, for the county of ca^n^htoseTfthe* 
Pembroke, the plaintiffs, in order to prove the title of the Baroness de Rillzen, ^^^^^ of the stew- 
produced and put in, amongst other documents, accounts of rents and tolls nre not admUsiwie 
received for the fair and market, found among the family muniments of title, as evidence of the 

n ^ •iij--i»i-ii Tk>r title of a claimaut 

Some of these accounts were m the handwritmg of, and signed by, a Mr. to the toils, though 
James deceased, the steward of the plaintiffs* ancestor, in which the steward ^^^^^f^^^^^Jf JfJe 
charged himself with the receipt of certain sums for the rent of the market, claimant's ances- 
To these no objection was made. Other accounts of the same nature were ^^ j^ inadmissi 
produced, signed, not by the steward, but by a person named Proth€roe,vfho bie evidence be 
styled himself the clerk to that steward. No evidence was given to show ^*ndforanei» 
that this person ever was employed by the steward, but the papers were ten- tnai ; and the 
dered as speaking for themselves. They were objected to by the counsel eonsider the ques- 
for the defendant, as not admissible in evidence ; and it was strongly urged, tiou of iu mate- 
that the papers signed by the supposed clerk were not receivable, as they did upon the minds 
not even affect to charge the person signing them with any liability. They °^ ^« i"*^^* 
were, however, received in evidence by the learned judge, and a verdict was 
found for the plaintiffs. A rule had been obtained in Easier Term, 1834, 
calling on the plaintiffs to show cause why that verdict should not be set 
aside, and a new trial had, unless it should be agreed to turn the facts into a 
special case : but this was not done. 

Cresswell and John Evans (the Attorney -General was with them) showed 
cause against the rule. — The admission of these accounts is not sufficient 
ground for a new trial, for the evidence they furnished was immaterial, and 
could not have affected the verdict. — [Lord Denman, C. J. — If the evidence 
was admissible at all, it does not lie in the mouth of the party offering it to 
say that it could not affect the case. Coleridge, J. — There was a case of 
Crease v. Barrett, lately decided in the Exchequer upon that point (6).] — The 
evidence here was clearly admissible. All the entries in the accounts were 
entries charging JameSy and though he did not make up these accounts, they 
were made up by a person in his employment, and were afterwards adopted 
by him. They must, therefore, be considered to be accounts made and 
signed by James, and being entries charging himself, are clearly admissible 
in evidence. In Doe d. Lord Teynham v. Tyler (c), the Court looked to the 
evidence to see whether it could have produced any effect on the minds of the 
jury. Here it is clear that the evidence was admissible, or, if not admissible, 
that as it was only in corroboration of other evidence, which was clearly ad- 
missible, the Court will, as in Doe d. Lord Teynham v. Tyler, look at the 

(a) The first of these cases was argued Cromp. Mees. & Ros. 919 ; <S. C. 1 Tyr. & 
mMickaelfnM Teitn, 1835, (2Sth November;) G. 112. 

the last in Hilary Term, 1836, (23d January.) (c) 6 BiDg. 561. 

(b) Not then reported j since reported, 1 

VOL. I. 3 E 
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King's Bench, other evidence, to see whether, on that alone, the jury might not properly have 
founded their verdict. 



The Baron de 

V. Sir IV. FoUett, (PTilson and E. V. WilUam were with him, but were not 

Farr. heard,) in support of the rule. — James was the managing attorney and steward 
The Same of a former tenant of this estate, and Protheroe was a clerk in Jameses office, 
V- and was in the habit of making out the accounts. The accounts thus pre- 

pared cannot possibly be evidence against a third party, for they are not 
papers in the handwriting of a person charging himself against his own in- 
terests : they were therefore inadmissible. There is nothing in this case to 
charge Protheroe, nor even James. Even if an action could be brought against 
James, the papers would merely be accounts found in the ancestor's pos- 
session, showing that accounts of the estate were rendered by James to him. 
These accounts were not signed by James — the others were : the fair in- 
ference, therefore, would be, that these accounts had not been recognized by 
him. As to the question whether these papers were material or not,- that 
point is suJfBciently disposed of by the authority of Crease v. Barrett, where 
the Court of Exchequer declared, that if the rule in Doe d. Lord Teynham v. 
Tyler, was acted upon to the extent stated in that case, the Court would, in a 
degree, assume the powers of a jury — ^a course which it is not at all proper 
should be adopted. 

Cur. adv. vuU* 

Lord Denman, C. J., afterwards delivered judgment. — This was a rule for 
a new trial in a case in which the plaintiffs had brought debt for tolls. In 
order to prove that the plaintiffs had a title to the market, recourse was had 
to certain leases found among the muniments of their estate, and also to cer- 
tain accounts of rents for the same market^ found in the same place. Some 
of these were accounts signed by a person who was the steward of the plain- 
tiffs' ancestor, wherein he charged himself with the amount of such rents, 
and to these no objection was made. Other accounts of the same nature were 
produced, signed, not by such steward, but by a person styling himself clerk 
to such steward. There was no parol evidence to show that this person was 
ever employed by the steward, but the papers were tendered as speaking for 
themselves. They were severally objected to when tendered, but the learned 
judge admitted them in evidence. We are clearly of opinion, that they were 
not admissible, because they did not purport to charge the person whose 
signature they bore. We were, however, strongly urged to discharge this 
rule for a new trial (even though this evidence might have been improperly 
received), on account of the manifest preponderance of the proof arising from 
that evidence, which was not objected to. To induce us to adopt that course, 
the case of Doe d. Lord Teynham v. Tyler, in the Common Pleas, was strongly 
pressed upon us, founded, as it was, upon some former precedent, both in 
this Court and the Common Pleas. The same argument was urged in the 
Court of Exchequer, in a late case of Crease v. Barrett, where evidence had 
been improperly rejected, but the Court there answered, that it might be that 
the evidence thus improperly rejected might be readily explained, and might 
not weigh in the least against the other and strong evidence to which it was 
opposed ; but they could not, upon that account, refuse to submit it to the con- 
sideration of a jury. Parke, B., who pronounced the judgment of the Court 
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discusses the point at large, and a new trial was granted, because the Court King's Bench, 

could not say that if the evidence had been received, it would have had no v^v^/ 

effect with the jury, nor was it clear beyond all doubt, that if the verdict had Tjie Baroa de 

been the other way, it would have been set aside as improper. In like man- ^^ 

ner, we are not convinced that the documents improperly admitted in the Farr. 

present case did not weigh with the jury in forming their opinion : or that their The Same 

verdict, if given for the defendant, must have been set aside as against evi- Lloyd. 
dence. Upon this point, therefore^ the rule must be made absolute, and we 
need not refer to the numerous other points that were debated. 

Rule absolute. 



The King v. The Inhabitants of Edge Lane. 

INDICTMENT for not repairing part of a hiffhway, leading from the town- ^- where by aa 
,. -^,„ '^ *V5 1 » . t 1 . /. T* Act of Parliament 

ship of Oldham^ past or near DrycUmgh, m the township of Royton, to- trustees are autho- 
wards and into the township of Crompton, the said part being situate in the r«ed to make a 
district of Eclge Lane, ui the township of Royton^ m the parish of Prestwtck point to another, 
cum Oldham, commencing at a certain ancient highway there, leading from ^^"*Jj|^ ^^^ 
Oldham to Rochdale, dmdi extending thence towards Crompton aforesaid, contain- condition prece- 
ing in length 1091 yards, and in breadth 12 yards. At the trial before Gwrwey, becoiSi"a K- 
B,, at the Lancaster Spring Assizes, 1833, a verdict was found for the Crown, way repairable by 
subject to the following case : — The part of the road for the non-repair of foref where a potw 
which the indictment was found, is within the district of Edge Lane. This t»o»» o«>^y ©f f »• 
district has always repaired the highways within it, which would otherwise theparishitrwhich 
be repairable by the parish at large. The road indicted was made under the ^**' portion u si- 

,, , , ° . , , tuated is not 

45 Geo, S, c. vii., intituled, *' An Act for making and maintaining a road from bound to repair it, 
Hollinwood, in the township of Chadderton, to FeatherstalL in the township of I^''*°"^**A***!1 

' *^ , ' , , . **€«" »»*®<* hy the 

Hundersfield, m the county palatine of Lancaster, and for making and main- public, to whom 
taining several branches of road to communicate therewith." This act was I^y wi^^M^i^n 
repealed by the 7 & 8 Geo. 4, c. Iv., intituled, "An Act for making and before many times 
maintaining a road from Hollinwood to Littlehorough, and other roads com- p^^J* ^ 
municating therewith, in the county of Lancaster,** The latter act contains 2. itisthesame 
a clause, that it shall be put in execution for the purpose (amongst others) of roidf irmade un- 
amending, widening, diverting, altering, repairing, improving, and keeping in der the authority 
repair the roads leading to Dryclovgh, through Shaw, New Hey, and Milnron Acts of Pariia- 
to Rochdale. The 7 & 8 Geo. 4, c. Iv., was repealed by 11 Geo. 4, c. xcii., "?«"> having di»- 

. . .7 1 1 /• TFr 1 *^^ provisions 

intituled, " An Act for improving and maintaining the road from Wemeth to and enactments 
Littlehorough and other roads communicating therewith, in the county of [°onjf 0**^® J^, 
Lancaster,** whereby it is declared, that it shall be put into execution for the if it appears that 
purpose of (amongst other things) improving, repairing, amending, widening, objca^oTul'^'aU 
diverting, altering, and keeping in repair the roads leading from Werneth by was to make one 
Coppice Nook and Westwood to Uin Nook, and for making, maintaining, -and jo^d. "**^* 
keeping in repair the proposed new line of road from, at, or near Uin Nook in 
Oldham to Dryclovgh in Royton ; and also for improving, repairing, amending, 
widening, diverting, altering, and keeping in repair the road leading from 
Dryclough through Sha:w to New Hey ; and for making, maintaining, and 
keeping in repair the proposed new line of road from the then turnpike road 

3 E ^ 
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King's Bench, at New Hey, to or near to Liitleborough^ by the said recited act authorized to 

v^v>^/ be made ; and also for improving, repairing, amending, widening, diverting, 

Tbe Kino altering, and keeping in repair the branch road leading from Nea Hey through 

The Inhabitants Milnrow to Rochdale ; and also the branch of the road from Goats to Grains 

of EoGB Lank, jq Crompton ; and also the branch road leading from Bent Green to MiddUton. 

Many of these new lines of road, and the branch roads, are still unfinished, 
but some have been finished. The road now in question is part of that men- 
tioned in the 7 & 8 Geo. 4, as leading from Dryclougk through Shawt New 
Hey and Milnrow to Rochdale; and also of the road mentioned in the 11 Geo. 
4, as leading from DrycUmgh, through Shaw^ to New Hey. The whole of 
this line of road was properly made and completed in 1806, from which time 
hitherto it has constantly been travelled over, and used as a public road from 
DrycUmgh and New Hey, at both of which places it joins other lines of public 
roads. Houses and cotton mills have been erected at the sides of it, and 
during the whole of this period, until the middle of 1832^ the necessary re- 
pairs have been done to it by the respective parishes through which the Foad 
passes ; and this road forms a communication between the several places 
through which it passes, and the public roads at Dryclough^ Shaw^ New Hey, 
and Rochdale. The want of repair, as stated in the indictment, is admitted by 
the defendants. The indictment, and the several Acts of Parliament men- 
tioned in tbe case, and a plan agreed to by both parties, may be referred to, 
and used as part of the case. 

Wtghtman (with whom were Sir F. Pollock and Laurence Peel,) for the 
Crown. — The question is, whether the inhabitants of a district through which 
a public road passes can defend themselves from liability to repair it, on the 
ground that some one or other out of a number of other roads connected with 
it has not been completed. If the whole formed but one line of road, made 
under the authority of one act, it might be so, — for such was in effect the de- 
cision in Rex v. Cttmherworth (a). But that is not the case here. These roads 
were made under the authority of different statutes, and in several cases have 
different termini. They are altogether distinct and different roads, and any 
one of them being completed, the parishes or districts through which parts of 
it pass, at once become liable to its repair. But even Rex v. Cumberwortk 
has been considered as carrying the law too far. That case was founded on 
Rex V. Hepworth (b) ; and in giving judgment in Rex v. Cumberworth, Lord 
Tenter den said, '* This case is not distinguishable, in fact, from Rex v. Hep^ 
worth. If there had been no decision on the subject, I should have entertained 
some doubt.*' But, even taking the case of Rex v. Cumherworth as an unim- 
peachable authority, it does not decide this case, — for there the line of road 
was one entire line of road from one place to the other, made under one act, 
while here there are several different roads made under different acts. Then 
comes the case of Rex v. Netherthong (c). Till that case, it was doubtful 
whether, after the passing of a turnpike act, authorizing the levying of tolls, 
and creating a trust, the parish was liable at all ; but that case decided that 
the tolls were only in aid of the funds raised from the parish, which was 

(a) 3 Bam. & Adol. 108. Lent Assizes in 1829. 

(6) Cited in argument in Rex v. Cumber- (c) 2 Barn. & Adol, 179, 

worth, as decided by Hvllock, B., at the York 
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treated as primarily liable to the repair of a public road. There can be no King's Bench. 
doubt that the road in this case is a public road. The later acts relating to v^^/^ 
these lines of road treat it as such, and as such it has been treated by all '^^^ ^^^ 
parties. Adoption or dedication by the parish is no longer necessary. The The Inhabitants 
doctrine was first stated in Rex v. St, Benedict (a) ; and again in Rex v. of Edge Lane. 
MellorQ)), [Lord Detman, C. J. — That doctrine may be considered overruled."] 
It was overruled in Rex v. Leake (c) directly, with reference to Rex v. St, 
Benedict, which was there fully brought under the notice of the Court. The 
case of Rex v. The Justices of the West Riding of Yorkshire (d) is not applicable 
to the present, for the only point for which it could be referred to here, is one 
which turns entirely on the use of the word " respectively *' in one of the 
clauses, and that word is not found in any of these acts. In Rex v. Hastings 
j^e/(Z(e), the usage of the defendants to repair the roads was taken strongly 
against them. Here there has been a usage to repair, and the question of 
mistake cannot arise, for it is not mentioned in the case. 

Blackburne, for the defendants. — All the branches of the roads must be com- 
plete before any one can become a public road, and before the public can 
become liable to be charged with its repair. The argument on the other 
side amounts to this, that a road may become a public road before the persons 
who obtained the Act of Parliament have done what that act requires, in 
order to make it a public road. To adopt such a doctrine would be to over- 
throw one of the best established principles of the law with regard to the 
construction of this class of Acts of Parliament. In Rex v. Croke (/)> it was 
distinctly laid down, that where, by statute, a special authority is delegated to 
particular persons affecting the property of individuals, it must be strictly 
pursued. Rex v. Cumberworth only followed up that principle, which was 
also distinctly recognised and adopted by Lord Eldo?i in Blackmore v. The 
Glamorganshire Canal Company (g), where he said, " It does not appear to me 
important to consider whether these iron works have or have not any right to 
the water, founded upon usage prior to the making of this canal, because I 
follow and adopt the expression of the Lord Chief Justice of the King's 
Bench, and I am glad to fasten myself, in some measure, on his great authority, 
and say, that when I look upon these Acts of Parliament, I regard them all 
in the light of contracts made by the legislature on behalf of every person 
interested in any thing to be done under them, and I have no hesitation in 
asserting, that, unless that principle is applied in construing statutes of this 
description, they become instruments of greater oppression than any thing 
in the whole system of administration under our constitution.'' Again, 
he says, " Such Acts of Parhament have now become extremely numerous, 
and from their number and operation, they so much affect individuals, that I 
apprehend those who come for them to Parliament do in effect undertake that 
they shall do and submit to whatever the legislature empowers and compels 
them to do, and that they shall do nothing else ; that they shall do and shall 
forbear, as well with reference to the interests of the public, as with re- 
ference to the interests of individuals." Rex v. Hepworth, which adopted 

(a) 4 Barn. &c Aid. 447. («) 2 Maul. & Selw. 558. 

[b) 1 Barn. & Adol. 32. (f) Cowp. 26. 

e) 5 Barn. & Adol. 469. (g) 1 Myl. & Keen, 154, 
[d) 5 Barn. & Adol. 1003. 



740 TERM REPORTS in the KING'S BENCH. 

King's Bench, this principle, was not the first case declaring the rule now contended for. 

v^v^ There had been another case at a previous Assizes at York^ before Mr. 

The Kino Baron BayUy. The roads here are not different roads, but different parts 

The Inhabiunts ^^ the same line of road ; and though provided for by different acts, the 

of Edge Lane, object of all those acts is the same, and the last is but an adoption and an 

enforcement of the first. Rex v. Cumberxoorth has not been overruled^ but 
is perfectly good authority ; and the law, as there laid down, is exactly ap- 
plicable to this case. 

Wightmafif in reply. — All these acts were not passed for the purpose of 
making one line of road, for two of them (7 & 8 Geo. 4, c. Iv., and 11 Geo. 4, 
c. xcii.,) relate to keeping in repair the roads which have been made, and to 
making new roads. Rex v. Cumherworth requires to be reviewed. It is sup- 
posed, that under the authority of that case, a parish through which a public 
road of many miles in extent passes, and the benefit of which the parish has 
had for many years, is not to be held liable to repair it, because 100 yards of 
that road, at its very extremity, have not been completely finished. No such 
monstrous proposition can be contended for. Besides, here the defendants 
have repaired this road for many years, and their own acts are evidence 
against them. 

Cur. ado. xmU. 

Lord Denman, C. J.^ in the course of the term (1st Feh.)^ delivered judg- 
ment. — It appears, from the special case, that in 1805 an act passed (45 Geo. 

3, c. vii.), " For making and maintaining a road from HolUnwoody in the town- 
ship of Chadderton, to Featherstall, in the township of HnndersfkH in the 
county palatine of Lancaster^ and for making and maintaining several branches 
of roads to communicate therewith." The principal hne of road, therefore, 
is by the title of the act described to be from Hollinworth to FeatherstalL 
And in the preamble it is recited, that the said principal line with four 
branches would be of great benefit and advantage to the inhabitants of the 
adjacent country, which is described as being — and is well known to be— 
" very populous and manufacturing," — Oldham and 7V)(ff7iorde;t, amongst other 
places, being specified. This act was repealed by another, passed in 1826, 
(7 & 8 Geo. 4iy c. Iv.,) which somewhat varied the line at the HoUinwood ter- 
minus, and substituted Littleborough for FeatherstaU, as the terminus at the 
other extremity. The variation, however, in this particular, is but trifling 
(as appears by the plan forming part of the case), and the direction of the 
line to Littleborough leads to the same tract of country as the original one to 
Feather stall. The second act was repealed by an act of 1830, (11 Geo. 

4, c. xcii,) which made Werneth the terminus instead of HolUngroood, 
but left the rest of the line to Littleborough substantially the same, so 
far as the question before us is concerned. It follows, from this short 
statement, that the original purpose of communication, as expressed in the 
first act, is continued into the last, which is the existing act. It further 
appears, that at each extremity parts of the road (which together amount to 
near half of the whole line) have not been made. And the question is, whe* 
ther this indictment against the inhabitants of Edge Lane, which is situated 
about the middle of the line, can be supported. The state of authority upon 
this question supersedes, in our opinion, the necessity for much discussion. 
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We would observe, however, that the remarks of Lord Eldon in Blackmore v. King't Btneh. 
The Glamorganshire Canal Navigation (a), considering his higli authority and v-^-v*^ 
undoubted caution, have great weight. We also think, that where powers are l^^e King 
entrusted by the legislature for an avowed and precise object, the pursuit and rj>^^ inlTabitants 
performance of that object should be rigidly watched. It by no means fol- ofEoosLAifs. 
lows that the Act of Parliament for making the roads could have been ob- 
tained, if the communication had been less — and in consequence the accom-* 
modation to the public less — than that averred and professed by the preamble 
of the original act. These observations, however, and others of a similar im* 
port, are rendered superfluous, because they are expressly the foundation of 
a judgment of this Court, with the reasons for which we are satisfied, and by 
which we mean to abide. In Rex v. Cumberworth (6), a certain part, and, 
compared with the present, a small part, of the projected road was incom- 
plete ; and for that reason an indictment against the inhabitants of Cumber- 
worthy for not repairing a portion of the line, was held not sustainable. We 
think, in the present case^ the like consequence should follow. 

Judgment for the defendants, 
(a) 1 Mylne & Keen, 154. (6) 3 Barn. & Adol. 108. 



The King v. Boxall and others. 

'npHIS was an indictment against thirty-three defendants, who were stage- where several 

coach and omnibus proprietors, and their servants, charging them with dJJte? IIT 'one or 
a conspiracy to drive the prosecutor, also an omnibus proprietor, off the more of them may 
road. Two of these defendants obtained a writ of certiorari, on the order of [1°*!!!!.^*^* 

' Dy ctntoruftf upon 

Littledale, J., to remove the indictment from the Central Criminal Court, and entering into re- 
entered into the recognizances required by the statute 5 & 6 Will, 4, c, 38, Jbfiututo 5 &*6 
s. 2. WW. 4» c. a, for 

himself or them- 



Clarkson now moved for a procedendo, — The very evil which it was the 
intention of the 5 & 6 fFilL 4, c. 33, to prevent, will happen if this certiorari 
be permitted to stand. The effect of it is to put an end to the indictment in 
the Court below as against all the defendants, whilst two only have given 
security to take their trial in the Court to which the indictment is removed. 
Those very persons thus put forward by the rest may be the most innocent, 
or perhaps, being quite innocent, may be acquitted ; and thus, as the others 
may not come in to stand a trial, the whole may get oflf, however guilty, with- 
out any punishment. 

Lord Denman, C. J. — The practice is, that any one defendant out of 
many may apply for a certiorari^ and the circumstance of the recognizances of 
the rest being discharged, is something which the learned judge who heard 
the application must have considered with reference to the propriety of 
granting or refusing the application. I cannot but observe, however, that a 
prosecutor who thus unites thirty-three persons in one indictment, has no 
right to complain of such an application being granted. I can hardly see 
how thirty-three persons, included in one indictment, can be tried fairly : and 



selves alone. 
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King's Bench, there could be no object in including so many but that of making the acts of 

^■^^^^^ some operate to procure the conviction of the others. I see no incon- 

The Kino venience likely to follow from this proceeding, except such as must be ex- 

BoxALL peeled from the plaintiff having preferred so voluminous an indictment, 
and others. 

LiTTLEDALE, J. — The Statute gives no power to the judge to take recog- 
nizances on account of any but those defendants who apply for a certiorari, 
I had no alternative but to grant or refuse the certiorari, I could not impose 
conditions on the other defendants. I once indeed took that course, but 
upon inquiry at the office I found that it was not warranted by the usual 
course of practice. 



Williams, J. concurred. 



(a) The Couit will grant a certiorari to 
remove an indictment from the Old Bailey t if 
it clearly appear that the psosecution is mali- 



Rule refused (a). 

cious ; 4 Hawk. P. C. ss. 26, 27 j Anonym 
mous, I Salk. 144 ; and Ne/tu(f s case, id. 151. 



John Seaton, Henry Edwards and Hester his Wife, 

and Mary Seaton, v. Booth. 

1. A person de- /tSSUMPSIT, First count, to recover from the defendant, who had been 
vised specific pro- Jet Jnto posscssion as tlic purchaser of an estate from the plaintiffs, a 

and other *spec?fic sum of money, by way of interest on the purchase-money, under a condition 
property to his Qf g^Je, by which it was agreed, " that in case the purchaser should be let 
nanis iu common, into posscssiou before the payment of his purchase-money, he should be con- 
TTie several de- gj^ered as tenant at will to the vendors, and pay interest after the rate of 4/. 

visees agreed to a ^ r j 

sale, and both per Cent, per annum on the amount of the purchase-money, as and for rent." 

There was also a count for use and occupation. Flea : non assumpsit. At 
the trial before Lord Lyndhursty C. B. at the Summer Assizes at York^ in 
1834, it appeared that four houses, in respect of which this action was 
brought, had been sold by auction to the defendant ; that one of the plain- 
•ubjectiVmongsr ^^^s, HestcT Edwardsy formerly Hester Seatouy was a married woman, who 

with her brothers and sister had become entitled to these and other houses 
under the will of Gervas Seaton^ their father, who had devised specific parts 
to his son John Seaton in fee, and other parts to his two daughters Mary 
Seaton and Hestei' Seaton in fee, as tenants in common and not as joint 
tenants. The devisees sold all the houses to different purchasers. The 
sales took place at different times, but were under the same conditions of 
sale, which stipulated, that the conveyances should be executed, and the pur- 
vendors, and pay chase money paid on a given day; but that in case the purchaser of any lot 
rate of 4/. per ^ w*s let luto posscssion of the premises before the payment of the purchase 
cent per annum money, he should be considered as a tenant at will of the premises to the 

on the amount of,,,,,. , «., , 

the purchase. vcndors, and should pay mterest at the rate of 4/. per cent, per annum on the 
renr^'AVdt''^' purchase-money, " as and for rent." The defendant, on 4th February y 1828, 

fendant was let 

into possession i—Htld, that each sale was a separate and distinct contract, and that a count stating only 
one entire contract with the devisees jointly for the whole property, was bad :—Hgld, abo, that the de- 
visees, having separate interests, could not maintain a joint action for use and occupation, on the mere fact 
of the defendant having been let into possession. 
S. Qusrt, whether in such a case use aud occupation is maintaioable at all f Per Litlitdah, Ji 



properties were 
sold to one person 
in several lots, 
partly by auction 
and partly by 
private contract, 
but each sale was 



others, to a con 
dition ** that in 
case the pur- 
chaser should be 
let into possession 
before the pay- 
ment of the pur. 
rhase-mouey^ he 
should be consi- 
dered as tenant at 
will to the 
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became the purchaser of two lots at a sale by auction, and subsequently, 
on the 16th February, 1828, he purchased two other lots by private contract. 
He was let into possession of all the premises he purchased before payment 
of the purchase-money, and remained for between five and six years in pos- 
session, but neither paid interest nor rent. An objection was taken at the 
trial to the first count, that it set out the transaction as if it had consisted of 
one single purchase ; whereas it was proved in evidence that the defendant 
had become the purchaser of the houses in two lots under a private contract, 
and in two lots by a public sale, so that each of the four conditions of sale 
applicable to each purchase ought to have been stated. It was also objected 
to the second count, that an action in that form was not maintainable under 
the particular circumstances of this case. A third objection was taken on 
the ground of misjoinder of parties, because Hester, the daughter of the tes- 
tator, and the wife of Henry Edwards, was joined with her husband as one of 
the plaintiffs. Upon the first objection, James y. Shore (a) was cited at the 
trial. It was there held, that where different lots are sold at an auction for 
different sums, the contracts are separate both in law and fact ; but the 
learned judge distinguished that case from the present, on the ground that 
there the purchase was of the essence of the contract, whereas here it was 
only matter of inducement ; and that the main fact here, was the letting the 
defendant into possession, for which the plaintiffs claimed compensation. A 
verdict was taken for the plaintiffs, but leave was reserved for the defendant 
to move to set it aside and enter a nonsuit, or have a new trial. A rule for a 
nonsuit or jiew trial having been accordingly obtained. 



King*t BeneK 



Seaton 
and others 

V. 

Booth. 



Alexander and Wightman showed cause.— -This action is maintainable in 
its present form. The contract of purchase is not the essence of the action, 
nor is it the condition under which the defendant was let into possession. It 
is only alleged by way of inducement. The action is in respect of a letting 
into possession, which was undoubtedly done by all the plaintiffs, whatever 
might be the interest which each separately had in the premises. This dis- 
tinguishes the case from that of James v. Shore (6). Kirtlandv. Pounsett (c) 
is not an authority against the claim of the plaintiffs for rent in this case^ for 
there the seller had the purchase-money, and it was his default that the 
title was not completed. Here the purchase-money has not been paid. All 
the cases which appear to be opposed to the plaintiffs* claim are cases where 
there was no beneficial occupation. Here the occupation has been beneficial. 
This action is maintainable under the provisions of 11. Geo. 2, c. 19, s. 14| 
the object of which was, that where a person was let into possession of a 
house without a deed, or under circumstances where covenant would not lie, 
rent might be recovered from him as for ude and occupation. But here the 
case is still stronger than is supposed in that statute, for here is an express 
condition that the party shall pay interest '' as and for rent." It is impos- 
sible to say that use and occupation will not lie against a party who has 
made such a contract. In Hull v. Vaughan (d ) it was held, that use and 
occupation lay against the original vendee, who had been let into possession 
under a mistake as to the fact. Saunders v. Musgrave (e) is to the same 



(a) I Stark. 426. 

b) lb. 

c) 2 Taunt, 146. 



i: 



i 



d) 6 Price, 157 ; Peake, 254, S. C. 
V) 6 Bam. & Cress. 524. 
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King't Bench, 



SlATON 

and otheri 

V. 

Booth* 



effect. The case of The Dean and Chapter of Rochester v. Pearce (a) shows 
that an actual demise is not necessary to create a tenancy. As to the sup- 
posed misjoinder of Mrs. Edwards, the estate was by her father's will left to 
her sister and herself, as tenants in common and not as joint tenants. She 
therefore brought the property to her husband in her own right, and it would 
go to her heirs. She had therefore a perfect right to join in the suit with 
her husband. The premises were put up to auction as the property of all 
these vendors, without any distinction being made as to their separate in- 
terests in any part. Having once recognized the rights of all these parties, the 
defendant cannot now deny them. In Nurse v. Wills {h), the interest of the wife 
being shown in the introductory part of the declaration, it was held sufficient 
after verdict to support a promise to her and her husband in respect of that 
interest, or that, at all events^ the averment of her interest might be rejected 
as surplusage ; and the count was held good. In WtUy v. Hawluworth (c) it was 
held, that husband and wife seised of land in right of the wife, might join in 
trespass quare clauuum /regit, for taking away the grass off the land. So in 
Aleberry v. IV^alhy (d) it was held, that the husband and wife might or might 
not join in an action of covenant on a lease at will. So in Fosdyke ▼. 
Stirling (e), it is said, that whenever the action would survive to the wife, she 
may join, but where the interest is the wife's, she must join. The case of 
Nurse v. JVills came before the Court of Error (/), and the judgment of the 
Court below was affirmed. [Coleridgef J. The objection is not, that the wife 
had not a joint interest in part, but that she had not a joint interest in the 
whole estate, and then the question will come to the effect of the agreemoit 
alone.] The contract is here made with the vendors, whoever they were, 
and it clearly appears that Mrs. Edwards was one of them. If the huslNmd 
had died, the benefit of the contract would have survived to her^ and there- 
fore she was bound to sue. — [Coleridge, J. — It is admitted that all the plain- 
tiffs have not a joint interest under the will.] — Still the contract is with the 
vendors generally, and not with each of them, in respect of the particular 
interest of each. By that contract the defendant is bound. 



Sir F. Pollock, in support of the rule. — There are in this case four special 
contracts for the payment of four per cent, interest on the purchase-money 
of each set of premises, during the time that the defendant is in possession^ 
and before the purchase is completed, by the delivery of a good title and the 
payment of the purchase-money. These four contracts cannot be made the 
subject of one count. The vendors are entitled to remuneration for the use 
of their premises under the condition of sale, and in no other way. That 
condition did not create the relation of landlord and tenant, and the 1 1 Geo, %f 
cannot be imported by the Court into such a contract. The different portions 
of this property were not all bought in the same way, and those purchased 
by private contract, and those purchased by public auction, cannot be blended 
together in this manner. James v. Shore (g) is an express authority, and is 
not distinguishable from the present case. There was here no joint interest 



(a) 1 Camp. 466. 

(6) 4 Barn. & Add. 739 ; S. C. in error, 
1 AdoL &c £11. 65. 
(c) Selw. N. P. 276, 7tli sd. 



(d) 1 Str. 229. 

(e) 1 Freem. 36. 
(/) 1 Ad. & Ell. 66. 
(g) 1 Stark. 426. 
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Sbaton 
and others 

V, 
BOOTB. 



under the will, and the agreement between the parties was in effect, that they King'i Bench. 
should make sale according to their respective interests. [He was stopped.] 

Lord Denman, C. J. — I do not think it necessary to say more than that 
this case depends entirely on the allegation of a joint contract between the 
parties. Putting out of view the question of the wife's interest, can I find 
more than that these three parties have directed a man to make a sale of 
some property. What is there to make them jointly interested ? I under- 
stood that this condition was alleged by way of inducement. If it was so, 
then the statement in the declaration would be wholly immaterial. The 
parties must then proceed on a new contract ; but there is no new contract 
between all these parties jointly. I am therefore of opinion that this action is 
not maintainable^ and that the rule for a nonsuit must be made absolute. 

LiTTLEDALE, J.-— I am entirely of the same opinion. It appears that 
John Seaton had a separate interest from that of the other two parties under 
the father's will. The conditions of sale do not disclose any new contract. 
If the parties sold their lots separately, they cannot afterwards join in an 
action for use and occupation, unless they can show a new contract between the 
defendant and all the three parties together. The declaration alleges, that all 
three had entered into a contract of sale of the estate, that the defendant was 
let into possession, and in consideration of the premises he promised to pay four 
per cent. There is no evidence of any agreement of that kind. If there had 
been, that would have been a different consideration. The first count alleges 
a performance of the condition on the part of the sellers. That would furnish 
evidence to maintain an action at law on the first and only real contract 
between the parties. The law will not imply a promise of this kind, unless 
there is a contract, and a contract of this sort by parol would be void. No 
implied contract can arise on the circumstances here. The remedy of the 
parties must be in equity. It appears to roe that this undertaking to pay four 
per cent, interest on the purchase-money, implies that the conveyance should 
be executed on the day given, which would be an executed consideration. 
Whether the parties choosing to take possession of the premises when the 
contract was incomplete, by the conveyances not being executed and the 
money paid, would of itself make a new contract to pay four per cent, in*- 
terest on the purchase-money, is quite another question. After all) it does 
not seem to me that use and occupation will lie, fbr this is a special contract 
to pay four per cent, on a given sum of money, though it is at the same time 
in the nature of a tenancy. Naish v. Tatlock (a) was an action against 
an assignee for use and occupation in respect of the bankrupt's occu- 
pation before the bankruptcy, as well as for that of the assignee afterwards ; 
and it was held, that the occupation by the bankrupt could not be alleged as 
at the request of the assignee, without proof being given that it was at the 
assignee's request. I quote the case, however, chiefly for the observation of 
Lord Chief Justice Eyre in giving the judgment of the Court (6): — " The 
statute meant to provide an easy remedy in the simple case of actual occu- 
pation, leaving other more complicated cases to their ordinary remedy." 
This is not a remedy sought by the landlord, but by the seller of the estate* 



(a) 2 Hen. Bl 319. 



(6) Ibid. 329. 
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SlATON 

and Others 

V. 

Booth. 



King*s Benek. It seems to me that the plaintiffs have not adopted the proper form of action. 
They ought to have declared specially in some manner which could be 
brought within the real circumstances of the case. In the first place, John 
SeaUm had a different interest from the rest ; in the next, there was not a 
new contract for doing any thing before completing the purchase, and there- 
fore the first count is bad. The second count is bad for the reasons which 
I have already mentioned. 

Williams, J. concurred. 

Coleridge, J.— I am of the same opinion. With respect to the second 
count, there is no evidence to enablethe jury to infer that there was such a 
consideration or such a contract as is therein stated. There may be circum- 
stances in which a special contract may be implied, without being expressed 
in terms, but that is not the case here. Then it is said, that these four 
plaintiffs are entided to maintain use and occupation against the defendant, 
on the ground that he came into possession, in the first place, under a certain 
contract of sale, to which the vendors were one entire party and he the other, 
and that, having had possession under them, they are entitled to sue^him for 
use and occupation. I do not think it necessary for the Court, on this part 
of the matter, to examine into the case. On that particular branch of the 
law there may be some difficulty in reconciling contradictory decisions ; but 
if this special contract does exist, we must see the evidence from which that 
existence is to be inferred. Here is a person, a defendant, occupying the 
land, and occupying it, as it is said, under these plaintiffs. That occupation 
must result from some interest which the four plaintiffs have in the land, or 
from some contract entered into with them. As to the claim of title by all 
four jointly, there is no foundation for that ; it is clear, that as far as that is 
concerned, the right of the plaintiffs to maintain the action is at an end. Then 
comes the contract, without naming the title of the parties. About that there 
is only this circumstance clear, that the defendant undertook to become the 
purchaser of the property. The case is something like that of Emmerson v. 
Heelis (a), where it was held, that if on a sale by auction the same person is 
declared the highest bidder for several lots, a distinct contract arises for eadi 
lot. But it is not necessary here to go the length of that case, for there is no 
evidence here of such a contract. Here the contracts were clearly separate. 
From what is it that we are to infer one entire contract ? It is said, that 
there is a condition as to failing to make a title on a given day. They do 
fail to make the title on that day, but subsequently the defendant takes pos- 
session. It is then said, that we must then look at the conditions, and we 
shall find that he enters into possession in consequence of the title not being 
made on the particular day, and that his possession is under a condition con- 
nected with the circumstance of the not making a good title. If the taking 
possession is referable back to the not making tide, I agree that it is done 
under a particular condition. But that would then be a possession under 
four different contracts. It is true, that he comes into possession under 
these vendors, but when we look at the nature of that possession, at the 
nature of the contract itself, or at the possession afterwards enjoyed under it. 



(a) 2 Taunt. 38* 
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we see nothing to induce us to say that it was under a joint interest pos- King's Bench. 
sessed by these vendors that he was so let into possession. 



Rule absolute for a nonsuit. 



Seaton 
and others 

V. 

Booth. 



The King v. The Inhabitants of Harrington. 



o 



RDER for the removal o( Robert Cooke, his wife and four children, from An indenture of 
Manchester to Harrington. On appeal the Sessions confirmed the order, boredate*in JWw, 
except as to one child, who was born a bastard, subject to the opinion of the ^^is, but wat 
Court on the following case : — " The pauper, Robert Cooke, had a derivative cutcd uii two 
settlement from his father in the appellant parish of Harrington, and had ^StSTtwr*' 
gained no settlement elsewhere in his own rights unless he gained one by inde^turvwasuot, 
service under an indenture of apprenticeship, under the circumstances here- ^" j^*voiTb ""the 
inafter recited. In June, 1815, the pauper, Robert Cooke, was bound appren- provisions of the 9 
tice by indenture to one Michael M'Graa, a ship-smith, in Workington, for f^^'^id 5G^ 
the term of six years. The indenture was a printed form filled up, and had s^ c 46, s. 19, so 
at the foot of it the notice required to be added to all such printed forms, by ^prfSti^^ftJwa* 
5 Geo. 3, c. 46, s. 19 (a). The indenture bore date the 13th o£June, 1813, gaining a settle- 
but was not executed in point of fact until the latter end of June, 1815 ; it in neither statute 
was properly stamped, and in all other respects, except as to its being ante- *°y ^^^ **"*^^* 
dated, was perfectly regular, and the pauper served his master under it sion to insert the 
between two and three years, and gained a settlement by such service in a JJ^'JJd *? */* d"*n. 
third parish, provided a settlement could be gained by service under this ture« 
indenture. But the Court of Quarter Sessions held, that the indenture, by 
reason of its being so ante-dated, was absolutely void, and that no settlement 
could be gained by service under it. 

Wightman, in support of the Order of Sessions. — The general object of these 
two statutes is to secure the correctness of all the statements in the indenture, 
and thus to protect the revenue. If this indenture is good, the object of the 
statutes will be defeated. The provisions of the statute of Anne are clear, 
and must be strictly followed. In Slade v. Drake (b) it is said, that ** the 
rule is, that affirmatives in statutes that introduce new laws do imply a negative 
of all that is not in the purview.*' This is an affirmative statute, and the 
intention of the legislature is fully shown by the statute which succeeded it, 
so that if there had been any doubt, under the former statute, whether the 



(a) By the 8 Anne, c. 9. s« 35, it is enact* 
ed, " that the full sum or sums of money re- 
ceived, &c. shall be truly inserted and written 
in some indenture, which shall contain the 
covenants, &c., and shall bear date upon the 
day of the signing, sealing, or other execu- 
tion of the same, under a penalty therein 
stated. By the 39th section it is declared, 
'* that all indentures wherein shall not be in- 
serted the full sum or sums of money received, 
or whereupon the duties payable by that Act 
shall not be duly paid, &c. shall be void." 
BjT the 5 Geo, 3, c. 46, s. 19, notices are re- 
quired to be printed at the foot of all printed 



indentures, and if the printer sells any inden- 
ture without the notice thereby required, the 
Act declares that he shall forfeit 10/. One 
of the directions contained in the notice is in 
these terms : " The indenture must bear date 
the day it is executed, and what money is 
given must be inserted, and the duty paid at 
Uie stamp office, &c. otherwise the indenture 
will be void, the master or mistress forfeit 
50/., and another penal ^, and the apprentice 
be disabled to follow his trade or be made 
free." 
(i) Hobart, 295-298. 
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Kiti^t Bmuh, ^te miiflt be inserted, that doubt was sufficiently removed by the 5 Geo. 

v^/^ S, c. 46, s. 19. The two statutes must be taken together, and then it 

The Kino appears that what might have been perhaps considered to be omitted in the 

The Inhabitanu ^^^^ ^^ them was amply supplied in the second; and the provisions for 

of enforcing obedience to the directions in the first, must be considered engrafted 

Armstrong, contrd. — The only statute under which this indenture could 
be void would be that of the 8 Anne, c. 9. But that statute does not make 
it void for not having the date truly inserted. On the contrary, the d9th 
section selects from several things directed by the d5th section to be done — 
that one which relates to the insertion of the true amount of the sums paid, 
and that which relates to the payment of the daty, and declares, that, if its 
directions are not followed in these two respects, the indenture shall be void. 
If other things are omitted a like consequence will not follow, for expressio 
uniui est exclutio alterius. The 19th section of the 5 Geo, S, requires the 
printer who prints these indentures, to print at the foot of them the notice 
there mentioned, and it imposes a penalty on him for not doing so, but it 
does not go on to say that the indenture shall be void if that notice is not 
printed. The Court must, therefore, recur to the statute of Anne, and in 
that statute nothing will be found making the indentures void if the date 
is not truly set forth in the instrument. 

Lord Dbnman, C. J.— It is contended that no settlement has been gained 
by service under this indenture of apprenticeship, because the indenture was 
void by the statutes of 8 Anne, c. 9, and 5 Geo, S, c. 46. Now, certainly, 
by the statute of Anne, the deed is not avoided by reason of the omission 
to insert the day upon which the instrument was really executed. The 
Act imposes a penalty on the master if the sum received is not truly stated, 
but it stops there. In a subsequent part of the same statute other contra- 
ventions of its provisions are mentioned and forbidden, and we cannot carry 
the words of the statute beyond what they specially point out as reasons 
for avoiding the deed. By the 5 Geo, 3, c. 46, s. 19, all printed indentures 
are required to have a particular notice printed under them, containing direc- 
tions to the parties as to what is required by the Act to be inserted in the 
deed. One of these is a notice that the indenture shall bear date on the day 
it is executed. This Act was an Act for altering the stamp duties^ and, 
in order to secure the due payment of the stamp duty, it required that the 
party who entered into the contract of apprenticeship should be told what he 
was required to do. It directs, among other things, that he shall be told that 
the indenture must bear date the day it is executed, but there is nothing in 
that Act making an indenture void by reason of its bearing a wrong date. 

LiTTLEDALE^ J. — It seems to me that the indenture was not void so as to 
prevent the party from gaining a settlement under it. The d5th section of 
the statute of Anne requires that the indenture should bear date upon 
the day of the signing, sealing, and delivering ; that the sum paid should be 
truly stated; and that the stamp duty should be paid; and imposes a 
penalty on the master for not truly stating the sum received, but does not 
make the indenture void in case its provisions about the date are not 
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complied with. It particularly appears, by the d9th section, in what cases King't Bmek. 
of default the indenture shall be void. This is not one of the defaults v^/^/ 
specified. The 8th of Anne, therefore, does not make this indenture -^^ ^^^° 
void. Then with regard to the 5 th Geo^ 3, that does not render the in- The Inhabitants 
denture void, where all the provisions specified in the notice are not com- of 

plied with. It imposes a penalty on the printer, if he shall sell any 
printed indenture without the copy of the notice thereby required, but it 
makes no other provision to secure obedience to its directions. It is in 
terrorem merely. 

Williams, J., and Coleridge, J., concurred. 

Order of Sessions quashed. 



Harbinoton. 



Doe d. The Governor and Company of the Bank of 

England v. Chambers. 

l^JECTMENT. The declaration contained two counts on two separate i. a deed having 
demises ; the first on the 1st January, 1833, and the second on the 1st ^Vw'^'iiSj. 
January 9 1834. At the trial before Patteson, J., a lease was produced, to &»»;, and imme. 
which was affixed the corporate seal of the Bank of England. Immediately t^tilJ^md^^^ 
around the seal were the words, ''Sealed by order of the Governor and "Sealed by order 
Directors of the Company of the Bank of England,*' and then there was the ^d Directelre^of 
signature " James Knight, Sec''." It was proved that this was the seal of ^* company of 
the Bank of England, but Mr. Knight was not called as a witness. It was /JIL;* and the ug. 
contended that the words around the seal must be construed to be an °»'«""«'««^ 
attestation of the execution ot the instrument, and that Mr. Kntght was, was produced in 
therefore, the attesting witness, and ought to be called. A verdict was ^ii TOverifi V 
taken for the plaintiff on the first count, and for the defendant on the butMr.zmeib 
second count; but leave was reserved to the plaintiff to move to enter a ™hu'abl^^ 
verdict and judgment on the second count, if the Court should be of opinion accoonted for: 
that the words surrounding the seal were not an attestation of the execu- abivi wordJ* were 
tion of the lease. Speedy execution was granted by the learned judge, not to b« consider- 
on the verdict for the plaintiff on the first count. A rule was afterwards tio^onhe exwu- 
obtained to enter a verdict for the plaintiff on the second count, **°°' f°*^' **'«" 

* fore, that it was 

not necessary to 

Erie, before showing cause, said, — ^There is a preliminary objection which ^\^ll^^^ 
must first be disposed of. The plaintiff has already taken out execution on witness, 
the first count, and, having done so, cannot go further and have execution ejert^tHii^two 
on the second count, which is on a demise inconsistent with the first. The demises in separ 
execution on the first must be treated as an estoppel as to the other. S^ wM°tokcJfor 

the plaintiff on 

Per Cur. — That cannot be so considered under all the circumstances of dcfon'dant^oa* the 
this case. The plaintiff is entitled to judgment on one or the other of these ***"* ^*'** ^**^® 
demises. He obtained immediate execution as to the first, on which he it for the plaintiff 
obtained a verdict at the trial : but the learned judge having reserved to ®° f p**"*5 °^ **^' 

•' ° ° and speedy exe- 

cution was given 
to the plaintiff:— 
HMt that his having accord ingly Issued exacution on the first couat, was no bar to his also having judg- 
ment on the oth^r. 



\ 
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King'* Bench, ^vaa the right of moving to enter a judgment on the other, he is now entitled 

^^"v^^ to come to the Court, and to have his judgment on the other demise also. 

^^* The case may, therefore, be confined to the question, '* Whether Mr. Knight 

Bakk of Eng- ^^ Of ^As ^^^ ^^ attesting witness ? ** 

LAND 

Chambers ^^^ '^^^ showed cause. — It is clear that Mr. Knight was an attesting 

witness. The instrument derives its authority from the attestation of this seal. 
The placing of the seal there was the execution of the instrument. On the 
face of this instrument, and of the seal, therefore^ Mr. Knight is referred to 
as the person who knows, and can testify, that the instrument was executed, 
— [^Littledale^ J. — Suppose that Mr. Knight executed the instrument under a 
power of attorney, his name would appear, but he would not be an attesting 
witness. Is he not here the person who puts the seal to the instrument ?] 
— He is not necessarily so. He may be, but that was not proved. There 
is no particular privilege enjoyed by the Bank as to the execution of instru- 
ments, and Mr. Knight here must be taken to have attested the due execu- 
tion of this lease ; it was, therefore, necessary that he should be called as a 
witness. 

Sir W. Folletty in support of the rule. — It is a rule of law, that, as to deeds 
executed by corporations, all that is necessary to be proved is, that the seal 
affixed is the corporate seal. It is never necessary, with respect to such 
documents, to call an attesting witness to prove any thing else ; the cor- 
poration does not prove the fact of affixing the seal, as is the case with a 
private individual. The words here do not mean, that Mr. Knight saw any 
other person affix the seal to this instrument. The seal must be affixed by 
the corporation, or by some officer of it. Mr. Knight could not attest his 
own affixing of the seal as the officer of the corporation.— -[Lord Denntan, 
C. J. — He must attest the act of some other person. Suppose a master 
desired a clerk to draw a bill^ would the clerk be a witness to the drawing 
of the bill ?] — If he put his name in the corner he might be so ; but the case 
most like the present would be one where one man authorized another to 
draw or accept a bill, and the latter accepted "per procuration,** and signed 
his own name. He would not become an attesting witness, whom it would 
be necessary to call, for the purpose of proving the drawing or acceptance. 
There is an execution of this instrument in the regular way by this corpora- 
tion, but no attestation of the execution, nor any necessity to call Mr. 
Knight as a witness to prove it. 

Lord Denman, C. J.^ after describing the seal and the words around it, 
said — Supposing that these words were an attestation of the act done, I do 
not say that the plaintiff would not be obliged to call the person who had 
attested it ; but I think that we cannot draw that inference from the form of 
the memorandum. This appears to be a mere memorandum to show that 
what Mr. Knight did, was done by the order of the Governor and Company 
of the Bank of England, and not an attestation of the execution of the 
instrument by them. 

LiTTLEDALE, J. — When a corporation affixes its seal to an instrument, 
it is impossible for all the members to do it, for they are an aggregate 
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body. The act must be done by one of their officers. It was so here. He KingU Bench, 
is the person who put the seal on the instrument. He did not witness the v^v^ 
putting of the seal there ; he merely said, that he was the person who was ^^* 

deputed by the corporation to put their seal there. B^„^ qp £j,q. 



Williams, J. — There is nothing on the one side, or the other, but this 
short description, to lead to any opinion on the subject. This seems to have 
been considered similar to the case of a bond with an attesting witness : 
and, assuming it to have that character, the objection was taken at the trial 
that the attesting witness should be produced. But that was an assumption 
that the state of facts did not authorize. I should rather infer that Mr. 
Knight was the person who impressed the seal upon the instrument, than 
that he somewhat unnecessarily attested the putting of the seal there. The 
objection, therefore, does not arise. 

Rule absolute. 



LAND 
V. 

Chambers. 



Devaux V. Salvador, 

j^SSUMPSIT upon two policies of insurance effected by the plaintiff as i. where an io- 
agent for the owners, on the ship La Valeure of Havre, belonging to ilSMtTw!^''** 
Messrs. Dupins, Brothers. At the trial before Lord Denman, C. J., at the without eiUier be- 
London sittings after last Michaelmas term, it appeared that the policies were b^thsuffwdamiie 
time policies ; the first being dated on the 20th o^ July, 1829, to continue from the coiibion, 
till the 19th of Juiy, 1830 ; and the second from that period to 19ih Julif, "e grow* dSmage*^ 
1831. The loss was, under each of these policies, alleged to have arisen from ^divided between 
perils of the sea. The ship was built in France in 1808, but, owing to the it paid by the cap. 
war, was laid up till 1816, when, af\er having been fully overhauled and re- ^i»»o/^«"»n««i 

. , *^ /. J . . 11 ^ vessel, in oider to 

paired at an expense of 1300/«, it was employed upon a voyage. From avoid detention in 
that time to the period of the voyage made under the policies in question, it Lch M^iS^can- 
was constantly employed, and had never been the subject of any claim on not be recovered 
the underwriters. The present policies were effected with the intention ^uraL'aMurtiai 
that the ship should go on a voyage to India and back. It sailed from i*^* 
France in 1829, reached the Isle of Bourbon, went to Pondicherry, took on sured vMaei*pute 
board a number of Indians intended to act as labourers in the Isle of Bourbon, ***?* port to be re- 
but meeting with adverse weather in its passage, it was compelled to put seamen belonging 
back to Calcutta, where its crew and cargo were disembarked, and the vessel f** *• ■*»*? •«»•* 

^ in such repairs, 

underwent a thorough repair. It then dropped down the Hooghley, and Uie amount of 
accidentally struck against a steam-vessel — the Forbes — was again repaired, wolrtsToM dorin 
again set sail, again met with very tempestuous weather, and af\er beating the repairs cannot 
from place to place in the Indian Seas, was taken into Pondicherry, was there ute'^ndenTriten" 
surveyed and found to be unfit to be repaired so as to continue the voyage, Uiough,iftheyhad 
and was consequently sold ; and while in the hands of the purchaser went to Arsons mnsUia^ 
pieces. The captain had been required to pay one half of the damage suf- ^eeu employed for 
fered by the steam- vessel, which had been injured by his ship running against * p^T*®'®- 
it, and in order to avoid a threatened detention of his vessel, he had paid the 
money. The abandonment took place af\er every effort had been made to 
repair the ship, and the assured claimed for an average loss, on account of 
the repairs at Calcutta, within the terms of the first policy, and for a total 
loss on the second policy. A portion of the claim made as for an average 
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Devaux 

Salvador* 



Kmg*t Bench, loss under the first policy, consisted of the wages and provisions of the seamen 
during the time that the repairs were going on, they having worked at the 
ship while in dock at Calcutta. Another portion was made up of the 
money which the captain was obliged to pay to the owner of the steam-ship 
injured by La Valeur, when the latter was dropping down the Hooghtey, The 
jury returned a verdict for the defendant, on the ground that the claims for 
seamen's wages during the repairs, and for contribution to the damage done 
to the steam-ship, could not be supported, and that the final loss had occurred 
from ordinary wear and tear, and not from the perils of the sea. 

MaulCf in pursuance of leave given, moved to set aside the verdict, 
and enter a verdict for the plaintiff, or have a new trial. The claim 
for a general and particular average on the first policy, and for an aver- 
age^ and also for a total loss on the other, ought to have been admitted. 
The first principles of the law relating to shipping are in favour of the right 
of the plaintiff to recover. By the laws of Oleron it is declared, that if any 
ship, while upon the voyage, incurs damage by running against another ship 
then at anchor, the whole damage shall be divided between the owners of 
the respective vessels. It has always been considered that this was good law, 
and the owner of the steam-ship, the Forbes^ insisted upon payment, and 
threatened to detain the ship, if payment was not made. The master was 
therefore acting for the benefit of all concerned when he paid that which was 
a legal demand, and might have been enforced by process of the Courts of 
the country where the ship then was. He was not bound to wait till his ship 
was actually stopped by an Admiralty process. — [^Littledale, J. — You say that 
there was a threat to detain the ship ; and that^ as that threat might have 
been executed, the proper course was to pay the money, and so prevent the 
voyage from being interrupted.] — That is the ground on which the plaintiff 
contends that the payment thus made is recoverable from the underwriters. 
The seamen's wages and provisions are also properly recoverable. They 
performed labour during the repair, which must otherwise have been per- 
formed by other people, and must then have been paid for, and the expenses 
of the repairs would have been so much larger. To that extent, therefore, 
the underwriters have been benefited (a). The only case in which it has 
been held, that, under such circumstances, wages cannot be recovered, is 
that of Fletcher v. Poole (Jb), but that was a mere ruling at Nisi Prius, and 
has never since been properly considered. All these claims the jury im- 
properly rejected, and the plaintiff is entitled to a new trial. 

Cur, adv, vnU, 



Lord Denman, C. J., subsequently (30th January) gave judgment. — In 
this case a new trial was moved for, on the ground that both the claims made 
in respect of the demand for the average loss had been improperly rejected^ 
and ought to have been taken into account. We think that the claim in 
respect of wages ought not to have been taken into the account at aU. As 
long ago as 1769, in the case of Fletcher v. Pook (c), this point was decided 
against the claim by Lord Mansfield at Nisi Prius ; and the doctrine there 
laid down was afterwards fully recognized in Robertson v. Ewer (d). The 



(a) Abbott on Shipping, p. 350, last edition. (c) Cited 1 Term Rep. 131. 
lb) Cited 1 Term Rep. 131. (d) 1 Terra Rep. 127. 
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case. 



Rule refused. 



BoDENHAM and others v. Ricketts. 

Same v. Same. 
Same v. Same. 



Devaux 

V, 

Salvador. 



facts of the last case did not, however, require the application of the doc- Kmg*t Bench. 
trine, and Mr. Maukt therefore, says that it rests on the single authority of 
Lord Mansfield at Nisi Prius : but when we consider what a great master he 
was of insurance law, and when we find that his opinion was afterwards, as in 
Robertson v. Ewer, directly adopted by Mr. Justice Buller, and has been 
since treated as settled by distinguished writers upon that law ; and when we 
recollect, too, that there has not been one claim inconsistent with it during 
a long period of years, though the circumstances which would have given 
rise to such a claim must often have occurred, we think we may safely say 
that the doctrine of Lord Mansfield is fully established. The other point is 
new^ and that makes it a matter of even less doubt than the other, for the 
circumstance which gave rise to it must have been one of frequent occurrence. 
That point is, how far it is fitting, when an insured ship is driven against another 
by the force of the tide or the weather, and injury has arisen from the colli- 
sion ; and when the ship insured has received some damage, and neither of the 
vessels is in fault, and when the insured ship has paid part of the damage sus- 
tained by the other, that the insurer should be entitled to recover that payment 
from the underwriters. The rule is said to be, that tlie amount of the two 
losses should be added together, and then divided. Upon that rule it is clear 
that the insured ship might have to pay for more damage than it received. 
Can such a payment be recovered from the underwriters ? We think not. 
The payment is not a proximate effect of the perils of the sea, but has grown 
out of circumstances which may or not be connected with them. That pay- 
ment, therefore, cannot be charged upon the underwriters : it can no more be 
charged upon them, than can a penalty inflicted for a breach of the revenue 
laws, rendered inevitable by the circumstances in which a ship is placed. 
On neither of the grounds on which this application is rested can it be suf- 
fered to succeed. There will, therefore, be no rule for a new trial in this 



"D ULES for writs of prohibition to the Consistory Court of Hereford, i. Under 53 

the Arches Court, and the Court of Delegates. Tlie plaintiffs, ^^^J; If.J'l^^' 
as churchwardens of Presteign, in the diocese of Hereford^ in Julyy diction of tiie 
1830, commenced a suit against the defendant in the Consistory Court of court is not taken 
Hereford, for the recovery of several church-rates. The libel was afler- away in aii cases 
wards amended, and they prosecuted their suit for a rate of il. 6s, Sd* for of church-rate 

. claimed does not 
exceed 10/., but only in those cases where the validity of the rate, and tlie liability to pay, are not dis- 
puted. 

2. A prohibition docs not lie after sentence in a suit in the Ecclesiastical Court, for a church-rate for less 
than 10/. 

3. A prohibition does not lie to an inferior Court after sentence, unless the ivant of jurisdiction be appa- 
rent on the face of the proceedings. 

3t 2 
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the year 1 829. In that suit^ sentence was pronounced against the defendant, 
and he appealed to the Arches Court of Canterbury, and failed. He then 
appealed to the Court of Delegates, hut sentence was affirmed against him 
with costs (a). The defence set up in the Ecclesiastical Court was, that the 
rate had heen made at a meeting, of which no due or legal notice had heen 
given ; that it was made for an illegal purpose ; and that it showed on the 
face of it an unequal assessment. No summons had been issued, or pro- 
ceedings taken previous to the suit in the Ecclesiastical Court, before any 
justice, under statute 5S Geo, S, c, 127, s. 7. 



The Attomey-Generaly in Michaelmas term, showed cause. He cited 
In re Poe (6), Gould v. Gapper (c), Buggin v. Bennett (d), Blacquiere v. 
Hawkins (e). 



Sir F, Pollock, in support of the rule, cited Bac. Abr. Courts (D), Com. 
Dig. Prohibition, (F 8,) and Rex v. JVrottesley (/). 

Cur, adv. vult (g). 

Lord Denman^ C. J., in this term, (1st February,) gave judgment. — 
There were three cases of Bodenham and others v. Rickeits, in which three 
separate applications for writs of prohibition were made in the same cause. 
The first to the Consistory Court of Hereford: the second to the Court of 
Arches : and the third to the Court of Delegates, in each of which Courts 
successively, sentence had passed against the applicant. The original suit 
was instituted in the Consistory Court of the diocese of Hereford, to enforce 
the payment of a church rate amounting to 4/. 6s. 3d, ; and the defence was, 
that the rate had been made at a meeting, of which no proper notice had 
been given : that the rate was made for an illegal purpose : and that it 
showed on the face of it an unequal assessment. It was contended, in favour 
of the application, that the Court below had no jurisdiction to proceed in the 
matter of a church-rate, where — as in the present case, — the sum to be recovered 
was under 10/. It was answered, in showing cause, that the objection was 
too late after sentence, unless it appeared on the face of the proceedings in 
the Court below. There cannot be any doubt that the rule is clearly esta- 
blished, that a party who neglects to object to the want of jurisdiction in the 
first instance, after sentence, and having taken his chance of a decision in his 
favour, cannot allege the want of jurisdiction as a ground for prohibition, 
unless the defect be apparent on the face of the proceedings. The justice 
and convenience of this rule are very apparent. It is the duty of this Court 
to restrain any incroachment of jurisdiction in inferior courts : but then it 
interferes for the benefit of the public, and not of the individual. Conse- 
quently, it only interferes when the want of jurisdiction is apparent on the 
proceedings ; for in that case alone would the public be injured, by an in- 



(a) Writs de contumace capiendo were 
issued to enforce pavment of the rate, and the 
costs of the several suits. The validity of 
those suits, and the significavits on which they 
vrere founded, became questions pending both 
in this Court and in Chancery. See Rex v. 
Ricketttf ante, p. 64. 



(6) 5 Bam. & Adol.681. 

(c) 5 East, 345. 

(d) 4 Burr. 2035. 
(«) 1 Doug. 378. 

(/) 1 Barn. & Adol. 648. 
Ig) The arguments sufficiently appear in 
the judgment of the Court. 
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correct jiulginent being allowed to stand and become a precedent. In sup- King's Bench. 
port of the application, the general doctrine was scarcely disputed ; but it 
was contended, that as it appeared upon the face of the libel, that the amount 
claimed for the rate was under 10/., the want of jurisdiction was apparent. 
It was necessary to consider the statute 53 Geo, 3, c. 127, s. 7, to see whether 
that argument was borne out. That section says, "that if any one duly 
rated to a church rale or chapel rate, the validity whereof has not been 
questioned in any Ecclesiastical Court, shall refuse or neglect to pay the 
same sum at which he is so rated,*' there shall be a summary mode of enforc- 
ing payment before two justices, who may, by their order, direct the pay- 
ment of what is due and payable in respect to such rate, " so as the sum 
ordered and directed to be paid as aforesaid do not exceed ten pounds over 
and above the reasonable costs^ &c." An appeal is then given to the sessions, 
with a proviso, that if any such appeal be made, no warrant of distress shall 
be granted until after the appeal is determined. This is followed by a pro- 
viso, " that nothing therein contained shall extend to alter or interfere with 
the jurisdiction of the Ecclesiastical Courts to hear and determine causes 
touching the validity of any church rate or chapel rate, or from proceeding 
to enforce the payment of any such rate, if the same shall exceed the sum 
of 10/., from the party proceeded against." If the section had stopped here, 
we should have thought it clear, that a distinction was made between cases 
where the validity of the rate was questioned, and those in which it was un- 
disputed. We should have said, that, as to the former, the jurisdiction of 
the Ecclesiastical Court was left wholly untouched; but that, as to the 
latter, it was impliedly taken away in cases where the sum did not exceed 10/. 
This interpretation makes the enacting part of the statute, and the proviso 
together, constitute one complete enactment on the subject ; and this view is 
rendered more clear by the subsequent proviso, " that if the validity of such 
rate, or the liability of the person from whom it is demanded to pay the same, 
be disputed, and the party disputing the same give notice thereof to the 
justices, the justices shall forbear giving judgment thereupon, and the person 
or persons demanding the same may then proceed to the recovery of their 
demands, according to due course of law, as theretofore used and accustomed.'' 
This latter proviso clearly applies only to cases under 10/., and the effect of 
it is, that the moment it appears that a question is opened as to the validity 
of the rate, the summary jurisdiction is at an end, and the jurisdiction of the 
Ecclesiastical Court attaches. It is evident, therefore, that the mere fact, 
that the suit appears on the face of the proceedings to relate to a rate not 
exceeding 10/., does not necessarily show a want of jurisdiction in the 
Ecclesiastical Court. Without entering into the argument at the bar, as to 
the doctrine in question being applicable to Ecclesiastical Courts, it is quite 
certain that this Court ought to examine the whole of the proceedings, in 
order to collect from them, if possible, whether the cause, admitting it was 
for less than 10/., was a suit in which the validity of the rate or the 
liability of the party was questioned, or whether it was a proceeding 
merely to enforce payment, — that being the real point upon which the whole 
question of jurisdiction depends. On such an examination, in this case it is 
clear that the sum being under 10/., the only objection to paying the rate 
arose from its validity being questioned. It follows, therefore, that there is 
no want of jurisdiction apparent on the face of the proceedings ; the rule9 
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must therefore be discharged in all the three cases ; but, under the circum- 
stances, without costs. 

Rules discharged, without costs (a). 



(a) In Easter term (18th April,) Sir F. 
Pollock renewed his apphcation for a prohihi- 
tion on the same affidavits, with an additional 
affidavit, verifying the proceedings before the 
Consistory Court. The Attorney General ob- 
jected that the applications had been already 



disposed of. He cited Rouet v. Hartley, 
(ante, p. 581,) to show that such being the 
case, the Court would not entertain the sub- 
ject : 

The Court, acting on that principlef refused 
to grant any rule. 



/ 

1. Two joiut and 
several uotes were 
given to come due 
at different dates. 
After one of them 
had become due, 
the holder receiv- 
ed from one of the 
makers a sum ex- 
ceeding the 
amount of the 
note which was 
due, and exceed- 
ing his share of 
the aggregate 
amount of the 
two uotes. This 
sum was received 
in discharge of 
that maker from 
whom it was re- 
ceived ; and the 
holder accordingly 
gave up to him the 
note that was duc^ 
and erased his 
name from the 
other note : — HeM, 
that such maker 
"was discharged 
from all claim on 
the remaining 
note; and tliat 
thereby the other 
maker was also 
discharged. 

2. Quare, whe- 
ther the holder of 
a note, merely 
erasing the name 
ofoue of two joint 
and several 
makers, is a du- 
charge of the 
other. 

3. A discharge 
by a debtee of one 
joint and several 
debtor, is a dis- 
charge of all. 



Nicholson v. John Revell the Younger. 

/WSSUMPSIT. First count, on a promissory note for 110^. 13*. 4rf. 
Second count, on a note for 56L I3s, 8 J. : both counts were by the 
payee against the maker. Plea : to the first count, that the note was a note 
made on the 1st January y 1832, by the defendant, one Samuel Revellf and 
one John Revelly the father of the defendant ; whereby they jointly and 
severally promised, twenty-five months after date, to pay to the plaintiff, or 
order, 110/. ISs. 4d, for value received; and that afterwards the plaintiflP, 
without the knowledge, privity, or consent of the defendant, struck out the 
name of Samuel Revell and erased the same from the note, and then discharged 
Samuel Revell from all liability on the note, and from payment of the sum 
mentioned therein, or any part thereof. A similar plea to the second couht. 
Replications to both pleas, that before and at the several times thereinafter- 
mentioned, John Revell the father was indebted to the plaintiff in 299/. for 
money due upon an account stated, and of which the defendant had notice, 
and thereupon it was agreed between the plaintiff and John ReveU the father, 
Samuel Revell, and the defendant, that the plaintiff should accept, and John 
Revell the father, Samuel Revell, and the defendant, should give their pro- 
missory note for 299L, as and for a satisfaction and security of and for the 
debt so due from John Revell the father to the plaintiff, and that they did so : 
that afterwards, and after the time for payment of the promissory note, and 
an action which the plaintiff had brought in the King's Bench against John 
Revell the father, Samuel Revell, and the defendant, upon the promissory note 
being then depending ; it was further agreed between the plaintiff, and John 
Revell the father, Samuel Revell, and the defendant, that the action should 
cease, and that the plaintiff should accept, and that John ReveU the father, 
Samuel Revell, and the defendant, should give their three joint and several 
promissory notes, viz. — a note for 52/. 18*. Sd,, bearing date the 1st January^ 
1832, payable thirteen months after the date thereof; the said note for 
llOZ. 13^. 4(/. ; and a note for 5QL \3s, 8d,, as and for a satisfaction and 
security of and for 200/., parcel of the debt so due from John Revell the 
father, to the plaintiff, with interest thereon ; and that afterwards John 
Revell the father, Samuel Revell, and the defendant, in pursuance of the 
agreement, made the said three promissory notes accordingly ; and after- 
wards, and after the time of payment of the first of the three notes, and 
before the time of payment of the others, Samuel Revell proposed to the 
plaintiff to pay him 100/. in discharge of his liability on the three promissory 
notes, which the plaintiff agreed to accept, and thereupon Samuel Revell paid 
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to the plaintiff* the said 100/. in discharge of his liability on the three pro- King^s Bench, 
missory notes, and the plaintiff* then accepted the same accordingly, and 
thereupon the plaintiff* gave up to Samuel Revell the note for 521, I8s, Sd,, 
and indorsed on the note for 110/. 13^. 4(/. as follows: — '* Received on 
account by Samuel Revell, 47/. Is, 4d, This sum, with the amount 
of the first note, makes 100/. ;** — and after the payment to him by Samuel 
Revell of the said 100/. the plaintiff struck out the name of Samuel Revell 
on the note, and erased the same therefrom, and discharged Samuel Revell 
from any further liability on the last-mentioned note^ and from any further 
payment on account thereof: Rejoinders, that the three promissory notes 
were given for securing the payment of sums together exceeding ^00/., to 
wit, 2201. 5s, 8d,y and were so given by John Revell the father, and by 
Samuel Revell, and the defendant, as his sureties ; and have been held by the 
plaintiff* for securing part of the debt of John Revell the father, and interest 
thereon, as in the replication mentioned, and for no other consideration or 
purpose whatsoever ; and that the said proposal of Samuel Revell, was so 
made by Samuel Revell, and accepted and acted on by the plaintiff*; and the 
name of Samuel Revell was so as aforesaid struck out and erased from the 
said promissory notes, and Samuel Revell discharged from liability thereon, 
without the knowledge, privity, or consent of the defendant : Surrejoinders, 
that at the time of giving the three promissory notes, the money satisfied and 
secured to the plaintiff* by the said promissory note for 52L 18s. 8d. remained 
long over-due, and the debt so due from John Revell the father, to the 
plaintiff*, remained wholly unpaid and unsatisfied; and the action in the 
replications mentioned was pending, and the agreement mentioned in the 
replications was entered into ; and that the existence of the said several cir- 
cumstances, so in the said replications mentioned, were the consideration 
and purpose of the three several promissory notes mentioned in the replica- 
tions to have been given : without this, that the said three promissory notes 
were given by Samuel Revell and the defendant, as sureties for John Revell 
the father, and for no other consideration and purpose. Demurrer, showing 
for cause, that the plaintiff*, in and by his surrejoinders, off*ered to put in 
issue a matter not properly issuable ; also, that the plaintiff* did not deny, 
or confess and avoid the substantial matter alleged in the rejoinders ; also, 
that in the surrejoinders the plaintiff* traversed a negative, and a matter not 
alleged in the rejoinder. Joinder in demurrer, 

Wighlman, in support of the demurrer. — The alteration was made without 
the consent of the party now sued ; it changed the nature of the instrument 
on which his liability rested, and he is thereby discharged. In Perring y« 
Hone (a), where a note, which was a joint note only, was altered into a joint 
and several note, the alteration was held to discharge the party, and a subset 
quent letter of his was not admitted as a waiver of the discharge. The party 
here would lose the right of suing for contribution. 

White, contr^, — This is not a material alteration. In Perring v. Hdrid 
it was so : the alteration there was from a joint to a joint and several note^ 
which made a material diff*erence* In this case the note was joint or severdl 



(a) 4 Bing. 28. 
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King*s Bench. ** Ae option of the holder, and he merely exercised that option. In SUngsby's 
v^v^ case (a), it is said, that " sundry persons may bind themselves, et quemlibet 

Nicholson eoruniy and so the obligation shall be joint or several, at the election of the 
Revell. obligee." That rule must apply here. In j^j? par^e Gt^orc? (6) it was held, that 
the discharge of a mere surety was no discharge of a co-surety. So in Collins 
V. Prosser(c), the tearing off the seal of one of the obligors of a joint and 
several bond, was held not to avoid it as against the others. In Austen v. 
Howard (d), it was held, that it was no plea to debt on a replevin bond, that 
it purported to be executed by more than one, yet was in fact executed only 
by the defendant. Yet it is quite clear, that the nature of the defendant's 
liability was there altered, and that he was deprived of the benefit of suing 
for contribution, 

Wightman, in reply. — The holder of the bill has no right to sue one of 
these parties after having discharged the other. — [Lord Denman, C. J. — 
Suppose he had released one ?] — That would have been a release of both. — 
[Lord Denman^ C. J. — It would if they had been merely joint-contractors. 
Would it be so if the contract was joint and several ?] — It would, for the 
remaining party would lose his right to sue for contribution. The nature of 
the contract itself would be altered. The question simply is, whether a dis- 
charge to one of two joint and several debtors is a discharge of the other. 
In Cheetham v. Ward(e), it was held, that if the obligee in a joint and 
several bond^ make one of the obligors his executor with others, the right of 
action on the bond is gone as to both. In that case^ Eyre^ C. J., refers to 
an old case in the Year Books (/), in which it was held, that if three be bound 
in an obligation^ jointly and severally, and the obligee make one of the obligors 
his executor, he who is made executor shall have no action against the others, 
for if one is discharged all shall be discharged. The present case is pre- 
cisely the same in principle. 

Lord Denman, C. J. — We have reason to believe that this case is brought 
within the old case in the Year Books. We shall require time to go through 
the pleadings, and see whether, in point of fact, the pleas amount to a dis- 
charge. 

Cur. adv, vuU* 

Lord Denman, C. J., afterwards (30th January) delivered judgment. — 
This was an action by the payee against the maker of two promissory notes. 
The defendant pleaded to each count separately, setting out the same facts 
as a defence to both. He alleged, that the notes were jointly and severally 
made by himself and two other persons, Samuel Revell^ and John Revell his 
father ; and that the plaintiff, without his knowledge or consent, struck out 
and erased the name of Samuel Revellf one of the joint and several makers of 
the notes, and thereby discharged him from the payment of them. We do not 
feel called upon to inquire, what the effect of a demurrer to these pleas would 
have been, because additional facts are brought to our knowledge by the subse- 
quent pleadings. The replicatiotis state, that John Revell the father, one of 

(a) 5 Rep. J 9 b. (d) 1 Moore, 68, and 7 Taunt. 28» 

(6) 6 Ves. Jan. 806. («) 1 Bos. & Pull. 630. 

(c) 1 Barn. & Cress. 682. ( f) 21 Edw. 4, 81, b. 
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the makers of these promissory notes, bad been indebted to the plaintiflT, and King*$ Bench, 
that it was agreed^ that the defendant, John Revell the father, and Samuel 
Revell, should give their joint and several note to the plaintiff for the said 
debt, and that they gave such note as and for a satisfaction and security for 
the said debt, which plaintiff accepted accordingly ; and that default being 
made in the payment of that note, it was agreed between the plaintiff and 
the defendant, the said John Revell the father, and Samuel Revell, that an 
action theretofore commenced by the plaintiff against the three, should be no 
further prosecuted, and that the plaintiff* should accept three promissory 
notes, given by the defendant and the two others, as a security and satisfac- 
tion for ^00/., parcel of the said debt and interest ; the first of these notes 
being a note for 52L 1 Ss, Sd, ; and that after the first note became payable, 
and was unpaid, and before the day of payment of the note declared upon in 
the first count, Samuel Revell and the plaintiff agreed that Samuel Revell 
should pay to the plaintiff lOOZ. in discharge of his liability on the said three 
notes, and the plaintiff*thereupon gave up to Samuel Revell the first of the three 
notes, and indorsed on the second a receipt for the difference between the 
amount of it and 100/., and struck out the name of Samuel Revell from that 
note, being the note in the first count mentioned, and it is averred that the 
plaintiff discharged Samuel Revell from any further liability on the said note. 
The rejoinders identify the note declared on, and the others mentioned in 
the replication, as the three notes given by the defendant and the others in 
fulfilment of the agreement therein mentioned ; and state, that they were 
given for securing 2201, 5s, Sd. due to the plaintiff from John Revell the 
father, and that the name of Samuel Revell was struck out of the note, and 
that Samuel Revell was discharged from liability thereon, without the know- 
ledge or consent of the defendant. The plaintiff surrejoins, that, at the time 
of giving the three promissory notes in the replications mentioned, the whole 
money secured by the original note was unpaid^ and the action brought 
against the three still pending, and that these circumstances were the sole 
consideration for the three notes ; and then traverses, tliat the notes were 
given by Samuel Revell and the defendant, as sureties for John Revell the 
father. To the surrejoinders the defendant demurs, and has contended, that 
the traverses are immaterial, and that the facts appearing on the record 
entitle him to our judgment : and we are of that opinion. But we do not 
proceed on some of the grounds urged at the bar, such as the effect of the 
plaintifTs alteration of the instrument, as making it void ; or that the defend- 
ant thereby lost his right to contribution from the joint makers of the note^ 
or on any doctrine as to the relation of principal and surety. We give our 
judgment merely on the principle laid down by Eyre, C. J., in Cheetham v. 
fVard, as sanctioned by unquestionable authority, that the debtee's discharge 
of one joint and several debtor is a discharge of all ; for we think it clear, 
that the new agreement made by the plaintiff with Samuel Revell, to receive 
from him 100/. in full of one of the three notes, and in part payment of the 
other two before they became due, accompanied by the erasure of his name 
from those two notes, and followed by actual receipt of the 100/., was, in 
law, a discharge of Samuel Revell, This view cannot, perhaps, be made 
entirely consistent with all that is said by Lord Eldon, in Ex parte Oiffordf 
where his lordship dismissed the petition to expunge the proof of a surety 
against the estate of a co-surety* But the principle to 'which we have 



760 



TERM REPORTS in thb KING'S BENCH. 



Kmg't Bench, 



Nicholson 

V. 

Rbtxll. 



adverted was not presented to his mind in its simple form» and the point 
certainly did not undergo much consideration : for some of the expressions 
employed would seem to lay it down, that a joint debtee might release one 
of his debtors, and yet, by using some language of reservation in the 
agreement between himself and such debtor, keeps his remedy entire against 
the others, even without consulting them. If Lord Eldon used any language 
which could be so interpreted, we must conclude that he either did not 
guard himself so cautiously as he intended, or that he did not lend that 
degree of attention to the legal doctrines connected with the case before him, 
which he was accustomed to afford. We do not find that any other 
authority clashes with our present judgment, which must be in favour of the 
defendant. 

Judgment for the defendant. 



Clarke and another v. S pence and another. 



1. A bankru t HPRO VER for a ship. The plaintiffs were merchants at Nencastlcj and 
before his bank- the defendants, the assignees of John Brunton^ a bankrupt, who had for- 

to?uHda°bip for ™6rly Carried on the business of a ship-builder there. At the trial before 

the piaintifBs, ao AldersoH^ B. at the Spring Assizes at Durham, in 1834, a verdict was found 

tCTms^ofan ^cc- ^'^^ ^^^ plaintiffs for 100^^. 11 5., subject to the opinion of the Court on 

ment, by which a Special case, in which, amoi^t other things, it^as stated, that on a 

be^pairbj^nstai- previous occasiou Bruntim had built a ship called the Andromeda for the 

mento at specific plaintiffs, and on the 24th February, 1832, an agreement was entered into 

building pro- between the plaintiffs and Brunton for the latter to build another vessel, 

ceedcd, and ^e which was to be launched in November, and to be paid for in the same 

"^oA was to be t n m 

done under the manner as the former. The agreement contained the following supulations. 

superintendence 

pointedly ^e^ ** It is agreed between Mr. John Brunton, of Southwkk, ship-builder, and 

plaintiffs. The Clark, Blummer & Co. of Newcastle, that the said Mr. John Brunton will 

work proceeded) . ... 

and two of the build SL vcsscl of the before-mentioned dimensions, in every point fully equal 

^wSl^duH^ to the Andromeda in workmanship, with the materials of the sizes and 

were paid, and a descriptions before-named, all of approved quality ; Mr. Benjamin Steward 

auSckTtiM on^ ^ Superintend the building and outfit, the vessel to be launched in the 

account of the mouth of July next ensuing, for the sum of 32501,, payable as follows : — 

third instalment 

before his bank- When rammed, by bill at three months' date to the amount of • ^400 
rnptcy. The as- yn^^n timbered, the like payment of 400 

signees proceeded . -^ ^ 

with the ship When decked, the like payment of . . • • . . . 400 

^ra^"J:e When launched, the like payment of 500 

piaintifis tendered The residue Or balance, one half at four months and six months date, 7 , eca 
'^"tw. to the amount of rJZ 

ments, according 4^90An 

to the agreement : X^OXOV 

^HeU, that tlie 

plaintifib might 

maintain trover sguost the assignees for the ship, when completed. 

S. As soon as any of the materials had been approved of by the snperintendant, and used in the progress 
of the work, the fabric, consisting of such materials, was appropriated to the purchaser; and as soon as the 
last of the necessary materials was approved and added to the ship, the fabric was complete, and the general 
property vested in the purchaser. The payment of the instalments specifically appropriated the veiy ship 
in progress. 

3. The ship was aot, under the circimitaQcet, in the ord«r and dispPtition of the bMiknipt, within the 
6 Gw, 4, c. 16, t. 7t. 
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Messrs. Clarke & Co. to be allowed the amount of sail-bill from the six King*t Bench. 
months bill. Signed kt Southwick, 24th February 9 1832. Wv^ 

Jokn Bmnton. .^'i;X 

Thomas Clarke^ for self & Co." •• 

SPBNCt 

and toother. 
There were the following memorandums on the agreement: — 

** 1832, March 22d, agreed with Mr. Bmnton to make the vessel six inches 
deeper, say, to be 17-| feet deep, for which he is to be paid 25L 

** On the same day, arranged with Mr. Steward to inspect the building of 
the vessel, for which he is to be paid the sum of 40/. 

« Thomas Clarke:' 

Brunton proceeded in his yard at Southwick to build the vessel, and before 
his bankruptcy the vessel was rammed and timbered. Two instalments of 
the agreed price, viz. 400^. when the vessel was rammed, and 402/. lU. 
when the vessel was timbered, were duly paid, according to the agreement, by 
the plaintiffs to Brunton^ before his bankruptcy, and the further sum of 200/. 
was paid by way of anticipation, on account of the third instalment to Brunton 
by the plaintiflTs, previous to his bankruptcy, and which payments so made 
as aforesaid previous to the bankruptcy, amounted to the sum of 1002/. \\s. 
The frame of the vessel, at the time of the bankruptcy of Brunton^ on 25th 
October 9 1832, was worth 1601/. 135. 7(/., that being the value of the timber 
and the work done upon her. After the bankruptcy of the defendants, the 
assignees took possession of all the effects of the bankrupt, including the 
frame of the ship, which was on Brunton's premises. In November a 
demand was made by the plaintiffs, claiming the frame as their property, and 
giving notice that it was not the property of the bankrupt. No tender of 
any sum of money was at that time made by the plaintiffs to the defendants. 
A week or two after Christmast 1 832, the defendants proceeded to complete 
the vessel, and in February^ 1833, they were served with a notice, that the 
plaintiffs, being informed that they were not proceeding according to the 
terms agreed upon, required that Steward should be allowed to inspect. On 
the 1st March^ 1833, when the third instalment would have become payable 
according to the terms of the contract, supposing no alteration to have been 
produced by the intervening bankruptcy, 200/., as for the balance of the said 
third instalment then unpaid, was tendered by the plaintiffs to the defend- 
ants, and by them refused. On the 23d March, 1833, the ship was launched. 
A bill at three months for 500/., as for such instalment, according to the 
terms of the agreement, was tendered in payment of such instalment by the 
plaintiffs to the defendants, and was refused by the defendants. On the 
14th June, 1833, the defendants put up the vessel for sale by public auction, 
and it was at that auction bought in by the defendants, and the vessel was 
afler wards sold by the defendants, by private contract, for 2600/. After 
the auction, and before the sale by private contract was completed, the plain- 
tiffs tendered to the defendants the sum of 1750/. (which, with 1002/. 11*. 
paid as aforesaid, make together 2752L 1 Is.) in payment for the vessel, and 
demanded the vessel from them, which the defendants refused. It was 
admitted on the trial, that the vessel was never of greater value than the sum 
of 2750/. Evidence of reputed ownership was rejected at the trial| and a 
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verdict was taken, subject to the opinion of the Court on the following 
points. 1st. That, under the circumstances, the property in each portion of 
the ship passed to the plaintiffs successively as each portion of it was com- 
pleted, ^d. That no tender was requisite subsequent to the bankruptcy, 
and if requisite, that a sufficient tender had been made. drd. That under the 
circumstances, trover might be maintained. 4th. That the evidence of 
reputed ownership was properly rejected. 



W, H. Watson^ for the plaintiffs. — Every part of the timber, when put 
into the vessel, was specifically appropriated to the plaintiffs, and the party 
employed to build it had no right to substitute another vessel for it. This 
was stated in judgment by Lord Tenterden^ in Woods v. Russtll(a), The 
case of MuchUm v. Mangles (6) will be relied on by the other side. The 
circumstances of that case are different from the present ; or, if not, then it 
has been expressly overruled in Woods v. Russell. The vessel there was 
not to be paid for as specific portions were finished, for if that had been so, 
the property must have passed to the purchaser. The contract here is for 
payment by instalments as each specific portion is finished, and the pur- 
chaser obtains a vested light in each portion when he pays the stipulated 
purchase-money, subject only to the builder's right of lien. The doctrine in 
Woods V. Russell is founded on true principles. In Blackstone*s Comment 
taries (c) it is said, " as soon as the bargain is struck, the property of the 
goods is transferred to the vendee, and that of the price to the vendor, but 
the vendee cannot take the goods until he tenders the price agreed on. But 
if he tender the money to the vendor, and he refuses it, the vendee may 
seize the goods^ or have an action against the vendor for detaining them." 
That principle was fully recognized in Atkinson v. Bell (d), in which Woods v. 
Russell was distinguished from the case then under the consideration of the 
Court. In Carruthers v. Payne (c), the person by whose order a chariot was 
built, and who had paid for it, was held entitled to maintain trover for it, 
though it had remained in the possession of the maker long afler it was 
finished. The cause of Rohde v. Thwaites (/ ), and Simmons v. Swift {g\ 
show the principle on which specific appropriation of a part proceeds. That 
principle came into operation in this case, — the property became vested in 
the plaintiffs^ and they have the right to maintain trover. The assignees 
stand in the same situation as the bankrupt, and the tender utterly divests 
any portion of the lien from them. Then, as to the property having re** 
mained in the order and disposition of the bankrupt. The circumstances 
here do not bring the case within the 72d section of the 6 Geo* 4, c. 16. 
The vessel was not to be delivered by the bankrupt till it was finished. Two 
things are necessary to bring the case within the Bankrupt Act; first, the 
consent of the owner ; and, secondly, the possession of the bankrupt as the 
reputed owner. Neither of these things existed here. The bankrupt was 
entitled to the possession till the vessel was finished, but it was a specill 
possession^ subject to the control of the inspector appointed by the plain<^ 



(a) 5 Bam. & Aid. 942. 
(6) 1 Taunt 318. 

(c) Vol. II. p. 448. 

(d) 8 Bam. & Cress* 277. 



(e) 6 Bing. 270. 

(/) 6 Barn. & Cress. 388. 

ig) 5 Barn. & Cress. 857* 
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tiffs to superintend the work. That gets rid of the question of consent* In King's Bench. 
Smith V. Topping (a), where the true owner permitted his goods to remain in 
the order and disposition of A. until the day before he became bankrupt, 
and then demanded possession of them, which A. refused to deliver, the 
Court held, that they did not pass to A.*s assignees* Carruthers v. Payne (b) 
is to the same effect. Muller v. Moss (c) most resembles the present case. 
There the bankrupt remained by agreement in possession of a house and 
furniture, which had been sold to another person, and the agreement was 
notorious to all the neighbourhood. While so in possession he became 
bankrupt^ and the Court held, that this was not a possession by the bank- 
rupt within the 21 Jac, 1, c. 19, s. 11. The principle of that case was fully 
acted on in the Earl of Shaftesbury v. Russell {d)t where the party was in 
possession of certain household furniture under the limitations of a devise. 
Here, as in those cases, the bankrupt was in possession under special cir- 
cumstances, and consequently had not such a possession as would pass the 
ship to his assignees. The owner here could not consent to the possession 
of the bankrupt, so as to bring himself within the statute, and evidence of 
consent was therefore perfectly useless. 



Coltman, contrd, — The property in the several parts of the vessel did not 
pass in the manner contended for. The evidence tendered was improperly 
rejected. Woods v. Russell is not in point. It was decided on grounds 
totally different from the present ; but in Mucklow v. Mangles the general 
principle of law was distinctly laid down ; but that case will not wholly 
govern the present, as there was not a particular description of property 
there on which the principle could operate, as in this case. There was a 
case in this Court arising out of the same circumstances as the present, 
the case of Battersby v. Gale^ which has not been reported, but which may 
furnish an illustration in point. That case was tried at Lancaster^ before 
Mr. Baron Gumey^ in the spring of 1833. It arose out of the same bank- 
ruptcy as the present, and the parties there had governed their conduct by 
the third portion of the holding in Woods v. Russell, A new trial was 
moved for in Easter Term. — [Patteson^ J. — I have a note of Battersby v. 
Gale— it is a short note. Woods v. Russell was cited in that case. The 
plaintiffs were merchants at Liverpool, the defendants were the assignees of 
Brunton, a bankrupt. The agreement between the plaintiffs and the bank- 
rupt was for a ship to be built, launched, and ready for sea, with pro- 
visions &c., at a certain time, and to be paid for by four instalments 
of 500/. each. The second instalment was to be paid when the vessel 
was fully timbered. The second instalment never strictly became due, 
for it was not fully timbered at the time of the bankruptcy. At the 
trial before Mr. Baron Gumey the plaintiff was nonsuited. Mr. Wight" 
man moved to set aside the nonsuit, and stated, that the learned 
l)^ron had left it to the jury to say whether the vessel was of greater 
value than 1000/., and the jury said that it was, namely, of the value of 
1120/. ; but that it was not left to the jury, as it ought to have been, whe- 
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ther the ship was of greater value than 1000/. according to the contract 
price. I think that was the point on which we said we should speak to 
Mr. Baron Gurney. Whether the Court fully considered the authority of 
Woods V. Russell I am not ahle to say.] There must he a delivery of the 
article, otherwise the person to whose order it is made has no property in it; 
Goode V. Langley (a). — [Patteson^ J. — There were no payments of instal- 
ments during the contract in that case. Mr. Watson*8 argument here may 
he considered to amount to this, that this is the same as if there were so 
many ships or so many parcels of goods, and that when the instalm^it on 
each became due and was paid, the property in each vested in the plaintifi^ ; 
and if so, that trover is maintainable. My difficulty is, whether the plaintiffii 
can possibly be more than tenants in common with the bankrupt.] — It can- 
not be contended that there has been a specific appropriation of each part. 
The contract between the parties is not for a part of a ship, but for a whole 
ship. The contract is one entire contract throughout. The arrangements 
as to part-payment of the money are reasonable, because the building of a 
ship requires a large outlay of money, and the party gets the article cheaper 
by making these advances as the work proceeds. That is the object of 
making them, and not specifically to appropriate each portion of the ship. It 
is not generally for the advantage of the purchaser to have the parts of a 
manufactured article thus appropriated to him while in the hands of the 
manufacturer, for they would then be at his risk ; nor was it so intended 
here. The appointment of the inspector makes no difference in the case. 
It was of advantage to both parties that he should be appointed. In Woods 
V. Russell, Lord Tenterden seems to think, that the payment of the instal- 
ments appropriated specifically the very ship so in progress. That cannot be 
so. Suppose a man agrees with one person to build a ship, and does so, 
but afterwards disposes of it to another person, the first party may bring an 
action for damages for breach of contract^ but it does not follow that he can 
obtain the very ship itself. The property would not pass even by an express 
agreement to appropriate the particular parts as they were finished. The 
passage cited from Blackstone^B Commentaries is not applicable to the present 
case. — [Patteson, J. — He is speaking of goods as if furnished, not of work 
to be done upon them.]— The right of the builder here is not a mere right 
of lien upon the [Hroperty of another, for the property has never passed out 
of himself. As long as any thing remains to be done to the goods, the pro- 
perty in them does not pass to the purchaser; Rugg v. Minett(b)i and 
Simmons v. Swift (c). A similar principle was adopted in Rohde v. Thwaites (d). 
^-{Coleridge, J. — Suppose, after the instalment had been paid, a fire had 
happened, and the ship had been burnt, could there have been an action to 
recover back the instalments? You assumed just now that the risk was 
with the builder.]-— The risk is with the man who has the property ; Car* 
ruthers v. Payne (e). The ship here was clearly in the order and dispo- 
sition of the bankrupt, and as such liable to be taken by his assignees. The 
bankrupt appeared to the world as the reputed owner of it ; Lingard v. 
Messiter{f), — {_PaUesonf J , — When a tradesman bankrupt does a specific 
thing to an article of manufacture, can he be said to be in the reputed owner- 



(a) 7 Barn. & Cress. 26. 

(6) 11 East, 210. 
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ship of it ?]--He may, if he appears to all the world to be working up his King*t Bench. 
own stocky and thereby acquires a credit. 



W. H. Watson, in reply.— The words of Lord Tenterden are exactly appli- 
cable to this case. He says (a), " The payment of these instalments appears 
to us to appropriate specifically to the defendant the very ship so in progress.*' 
— ^Coleridge, J. — The decision, however, there was on the ground that the 
property passed at a subsequent period. — Patteson, J. — Lord Tenterden 
merely meant that the party, by the payment of the money, was entitled to 
the particular thing for which he had agreed and paid.] — The property here 
passed, and if the ship had been burnt afler the payment of the second 
instalment, the plaintiff could not have recovered back the money paid. As 
to this being a tenancy in common between the plaintiffs and the bankrupt, 
the argument is not that each part vested on each payment, but that on the 
first payment being made the property vested in the purchaser, not only as 
to what was done, but what was to be done. — [Pattesony J. — My observa- 
tion only applied to the supposition that you maintained the former argu- 
ment.] — Rugg V. Minet and Simmons v. Swift are cases of specific appro- 
priation by the act of the parties, and therefore do not apply to the present. 
There is nothing here to prevent the property vesting in the plaintiffs. 

Patteson, J. — The facts in Woods v. Russell are somewhat different from 
those in this case, and there are expressions there which require consi- 
deration. 

On the last day of Hilary Term, 1836, the judgment of the Court was 
delivered by 

Williams, J. — This ease was argued in Michaelmas Term last^ by Mr. 
Watson for the plaintiffs, and Mr. Coltman for the defendants, before my 
brothers Patteson and Coleridge^ and myself. The principal question that 
was raised was, in whom, under the special terms of the contract entered 
into between the plaintiffs and the bankrupt, John Bruntont the general pro- 
perty, in so much of the vessel as had been put together at the time of the 
bankruptcy, was vested? All consideration of any special property that 
might be in the bankrupt, by reason of the lien for monies expended on the 
vessel, according to the doctrine laid down in Woods v. Russell, was removed 
out of the case by the tender of the amount of all such monies which had 
been made by the plaintiffs ; and we desire it to be understood, that in the 
judgment we are about to pronounce, we give no opinion whatever as to the 
soundness of that doctrine ; it was not denied in argument, nor could it be, 
according to decided cases and known principles of law, that in general, 
under a contract for the building of a vessel, or making any other thing, not 
existing in specie at the time of the contract, no property vests in the party, 
— whom for distinction we will call the purchaser,'— during the progress of the 
work, nor until the vessel or thing is finished or delivered, or at least ready 
for delivery and approval by the purchaser ; and that in cases where the 
contract contains a stipulation for the completion of particular portions of 
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King's Bench, the vessel or other things and fixes the time and precise mode of payment, 
as each portion is completed, the general property in all the timher and other 
materials used in the progress of the work, vests in the purchaser at the 
time then they are put to the fahric under the approval of the super- 
intendant, or, at all events, as soon as the first instalment is paid. Mr. 
Justice Bayleyt in the case of Atkinson v. Belly says^ " Where goods are 
ordered to be made, while they are in progress the materials belong to the 
maker. The property does not vest in the party who gives the order until 
the thing ordered is completed ; and although, while the goods are in pro- 
gress, the maker may intend tliem for the person ordering them, still he may 
afterwards deliver them to another, and thereby vest the property in that 
other. Although the maker may thereby render himself liable to an action 
for so doing, still a good title is given to the party to whom they are deli- 
vered." So that it appears that the builder or maker is not bound to 
deliver to the purchaser the identical vessel or thing which is in progress, 
but he may dispose of that to some other person, and deliver to the pur- 
chaser another vessel or thing, provided it answers the specification contained 
in that contract. But it was urged, on the authority of the case of Woods v. 
Russell, that when the contract provides (as that in question does) that 
where a vessel should be built under the superintendance of a person ap- 
pointed by the purchaser, and also fixes the payment to be made by instal- 
ments, regulated by particular stages in the progress of the work, the 
general property in the planks and other things vests in the purchaser when 
these things are put in the power of the superintendant, or as soon as the 
first instalment is paid. The facts in the case of Woods v. Russell did not 
make it necessary to determine this point ; neither did the decision of the 
Court proceed ultimately upon any such point, but on the ground that the 
vessel, by virtue of the certificate of the builder, had been registered in the 
name of the purchaser, and that the builder had, by his own act, declared 
the general property to be in that purchaser. That appears both by the 
judgment itself, and by the notice taken of it by Lord Tenierden, in the last 
edition of his book upon Shipping, p. 44 ; but there is one passage in the 
course of that judgment which seems to us to establish the point contended 
for by the counsel for the plaintiffs ; and although the opinion expressed in 
that passage be extra-judicial, yet, considering that time was taken before 
the judgment was pronounced, and the great learning of those by whom it 
was pronounced, we should hesitate long before we came to any conclusion 
contrary to that opinion. The passage is as follows : — '' This ship is built 
upon a special contract ; and it is part of the terms of that contract, that 
given portions of the price shall be paid according to the progress of the 
work ; part when the keel is laid, — part when they are at the light plank. 
The payment of those instalments appears to us to appropriate specifically to 
the defendant the very ship so in progress, and to vest in the defendant a 
property in that ship ; and that, as between him and the builder, he is enti- 
tled to insist on the completion of that very ship, and that the builder is not 
entitled to require him to accept any other." It seems to be perfectly 
clear, that as by the contract the vessel was to be built under the super- 
intendant appointed by the purchaser, the builder could not compel the pur- 
chaser to accept any vessel not constructed of materials approved by that 
superintendant ; and, on the other hand, that the purchaser could not refuse 



HILARY TERM, 1836. 



767 



Clarke 
and another 

V. 

Spence 
and another. 



any vessel wliich had been so approved. It follows, that as soon as any King*s Bench. 
materials have been approved by the siiperintendant, and used in the 
progress of the work, the fabric consisting of such materials is appropriated 
to the purchaser, otherwise the superintendant might be called upon when 
the one vessel had been already completed, or nearly so, to begin the work 
de novo, and superintend the building of a second ; and, upon this point, the 
appointment of a superintendant by the contractor appears to be of con- 
siderable importance. As soon as the last of the necessary materials is 
approved and added to the vessel, and the fabric of the vessel is complete, 
the appropriation is complete ; and assuredly, the general property in the 
vessel must vest in the purchaser, nothing remaining to be done prior to the 
delivery; and this is agreeable to the current of all the authorities, most of 
which have been alluded to above. Until, however, the last of the materials be 
added, the vessel is not complete ; the thing contracted for is not in existence ; 
for the contract is for a complete vessel, not for a part of a vessel ; and we 
have not been able to find any authority for saying that, whilst the thing con- 
tracted for is not in existence as a whole, and is incomplete, the general pro- 
perty in such parts of it as are from time to time constructed, shall vest in 
the purchaser, except the above passage in the case of Woods v. Russell^ is to 
be considered sufficient for that purpose. It is quite clear, and indeed will 
sufficiently appear from some of the foregoing observations, that there are 
reasons, and those not unimportant, which lead to the conclusion, that, not- 
withstanding some of the stipulations, the property in the ship under this 
contract did not vest in the purchaser (as for the purpose of brevity we have 
designated him), until completion and delivery or acceptance by him ; yet 
we equally feel that the view taken of the contract by the Court, in the case 
of Woods V. Russell, may be supported, because the- intention there supposed 
is not in any respect inconsistent with that which is above suggested. Both 
might well exist at the same time, for if it was the intention of the con- 
tracting parties that the general property should vest in the manner sup- 
posed, such intention might have been expressed in less ambiguous terms ; 
but if it can be fairly collected from those that have been used, there is 
nothing which in principle or practice is to prevent the Court from carrying 
it into effect ; on the contrary, we think, that as such a construction has 
been put upon a similar contract by so high an authority in Woods v. Rvssel/, 
which has, as to this point in particular, been subsequently recognized ; and 
as that kind of contract has been probably acted upon since that decision by 
persons engaged in ship-building, we feel we ought not to depart from such 
construction, or to unsettle the law upon this subject ; and we adopt the 
opinion of the Court in Woods v. Russell, though with some hesitation, for 
the reasons above assigned. Another point was raised on the statute of the 
6 Geo, 4, c. 16, s. 72, with respect to reputed ownership in cases of bankruptcy ; 
as to which, it is sufficient to say, that this case is plainly not within the 
statute, because, although the plaintiffs were the true owners of the vessel, 
yet, as it was not in the possession, order, or disposition of the bankrupt, 
within the meaning of that section, any more than a vessel, or any other 
article sent to a builder or manufacturer to be repaired, is within that section, 
we think that evidence, as to reputed ownership, was properly rejected. 
Upon the whole we are of opinion, that the plaintiffs are entitled to maintain 
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King's Bench, this action of trover, and that the verdict must be entered for them for the 
^-^v^^ sum stated in the case, viz. 1002/. 11 5. 
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Pearce V. Cheslyn (fl). 



The defendant, by nEPLEVIN. Avowry, as for a distress for rent in arrear for a year and 
not stoiTped, dl-** One quarter, ending June 24th, 1834-. Plea: non tenuit. At the trial 

inisedtoj.fr. before Vaughan, B., at the Summer Assizes, 1835, for Leicestershire, it 

He afterwards by o ' ' 

an agreement' appeared, that by a memorandum of agreement made on the 29th January, 
stamped with a ^ ggg ^jjg defendant agreed to set and to farm let to John Wehberley, and 

lease stamp, but ' o /» i • • 

which did not Joku Wehberley agreed to take and become tenant of the premises m ques- 

dem?ir,Thougirit *^^"5 *° ^^^^ ^""^"^ *^® ^^^^ ^*y o^^«^^^ then next ensuing, for one year, 
referred to the and after the expiration thereof, until six months should have elapsed from 
Mme'premi^et the day of the decease of /. Wehberley, or until six months after notice to 
to the plaintiff:— quit, yielding and paying 229/. 6s., payable by equal quarterly instalments, 
terms oUhe lease This agreement contained a variety of farming covenants. It was executed * 
were incorporated by Wehherlev and the defendant, but was not stamped. After the execution 

inland formed part t,,. •». ... , ., 

of the agreement; of this agreement, upon some dispute arising between these parties, that 
and that tiie for- jgasc was ff ivcn Up, and the plaintiff took the premises under the following 

raer was admissi- i/. !••! i i i i 

bie in evidence, memorandum of agreement, which was annexed to the one between the 
Jtam*ed'-H*/r defendant and Wehberley :— " Memorandum of agreement. Whereas the 
also, that both withiu-uamed John Wehberley and Richard Cheslyn having agreed to abandon 
ed^to rie^ra^i ^^ annexed contract, &c. ; we, W. Pearce, of &c., and the said Richard 
specific rent, for Chcshjn, do agree, the former to take and become tenant, and the latter to 
ant had aright"io ^^^ ^"^ ^^ ^Qxvci sct the therein farm, &c., the said rent to be annually paid 
distrain. by quarterly payments, and to be in amount 220/. ; and we further bind 

ourselves to the other, to execute a similar agreement to the one recited and 
referred to.*' This memorandum had a proper lease stamp upon it. llie 
first agreement was received in evidence to show the terms upon which the 
plaintiff held the premises. A verdict was found for the defendant. 

G. T. White moved for a new trial, on the ground of the improper reception of 
the first agreement in evidence, there being no stamp upon it; and secondly, that 
the second agreement only amounted to an agreement for a lease, and therefore 
did not authorize a distress, and support the avowry. He distinguished Poole v. 
Beniley(b) and Staniforth v. Fox (c), because, in these cases, the judges relied 
upon the possibility of collecting from the instrument itself all the requisites of 
a demise, which could not be done here. Reference must be made to another 
instrument which could not be received in evidence for want of a stamp. 

Lord Denman, C. J. — Suppose one party agrees to grant a lease, and 
another to take, according to the terms of a memorandum contained in the 
book called " The Attorney's Pocket-Book," which contains numerous pre- 

(a) This case was determined in Michael- (b) 12 East, 168. 

mas term, 1835, but was accidentally omitted (c) 7 Bing. 590. 

in its proper place. 
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cedents of leases, do not those terms compose part of the agreement between Kitig^s Bench. 

the parties ? ^^^v^ 

Pearce 

Coleridge, J. — Taking the first and the second agreement together, you Cheslyn. 
have all the stipulations of a perfect lease. 

Patteson, J. — All these questions^ whether a lease, or an agreement for a 
lease, must depend upon the terms contained in the instrument itself under 
consideration. 

Cur. adv. vult. 

Lord Denman, C. J., afterwards (17th November) gave judgment. — The 
questions in this case were, whether a particular instrument was properly 
received in evidence by the learned judge at the trial ; and whether an 
instrument which was stamped with a lease stamp and given in evidence, was 
such as to enable the defendant to levy a distress for rent accruing under it. 
It was argued, that as the second instrument referred to a lease which was 
not stamped, the lease which it referred to could not be read in evidence. ^ 

We are of opinion, however, that that argument is not well founded, as the 
first instrument was incorporated with, and became part of the second 
instrument, which was stamped with a lease stamp. On the second point, 
the original lease being incorporated with the subsequent agreement, there 
is no doubt that, as that first instrument contained words of present demise, 
there was a sufficient lease to entitle the defendant to distrain. 

Rule refused. 



Tickle v. Bkown. 

npRESPASS. First count, for assaulting and imprisoning IV . Coombe, the i. issue joined on 
servant of the plaintiff, joer quod servitium amisit. Second count, for ill-treat- unde*2*&™^r/r 
ing and detaining the plaintiff's horse. Third count, de bonis (harness, corn, 4, c 71, oiaright 
&c.) asportatis. Pleas : first, not guilty to the whole declaration ; secondly, ©fright for°fort ^* 
to the first count, that the defendant was possessed of a close, and that he years:— «««, 
committed the assault in defence of his possession; thirdly, to the second p^origreement * 
count, the same justification. Replications to each justification, that the for permission to 
plaintiff had a right of way through the close, which had been enjoyed as of paymentof a sum 
right for forty years. Rejoinder to the replication to the second plea, that of™pney,made 
the plaintiff and divers others, occupiers for the time being, whilst they were years, was admu- 
so, and during the said period of forty years, to wit, on &c., and divers "o® A°d*'*d*ft"** 
others &c., were respectively interrupted in the use and enjoyment as of agreement iu writ- 
right of the said way ; and that the said parties, so respectively interrupted, orf'in^o7i°ri ^h* 
submitted to and acquiesced in those interruptions for the space of one year claimed, need 
and more after the same parties respectively had had notice thereof, and of pleaded 'undw 2 
the persons respectively making the same ; and whilst the parties so inter- & » ivi/i. 4, c. ti, 
rupted were respectively the occupiers of the said lands, and whilst the deed^r^agree- 
parties so interrupting them were respectively the occupiers of the lands "^"^ ^*« "***« 

I'll ' t • ti . m n m .1 beforc the com- 

over which they respectively interrupted them m the use of the said way. mencement of the 

period of years 
for which tlie riglit is cljumed . 

3 q2 
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King*s Bench. Surrejoinder, traversing the interruption in the enjoyment of the right of wayv 
and issue thereon. Rejoinder to the replication to the third plea, traversii^ 
the enjoyment of the way as of right for forty years, with a special induce- 
ment that W, Coombe and the plaintiff were endeavouring, against the will of 
the defendant, to go over the close in a particular direction. Surrejoinder, 
re-asserting the enjoyment of the right of way for forty years ; concluding to 
the country, and issue thereon. At the trial before Lord Denman, C. J., at 
the Summer Assizes for Devon, in 1834, a witness of the name o^ Joanna 
Baskerville, who was a daughter of a predecessor of the plaintiff, was called 
to prove the user of the way by her father, the then occupier of the plaintiff's 
estate. She was asked, on cross-examination, whether, under a parol agree- 
ment made in 1798, a payment of a penny a year had not been .made by the 
occupier of the plaintiff's estate, to the occupier of the defendant's estate, for 
passing in the way claimed in the pleading to have been used as of right. 
It was objected for the plaintiff, first, that as that payment had reference to 
an agreement, it ought to have been specially pleaded, according to the pro- 
visions of section 5 of 2 & 3 Will. 4, c. 71 ; and, secondly, that if there had 
been such an agreement it would have been unavailable under the second 
section of that statute, not being by deed in writing. For the defendant it 
was contended, that the question was admissible on the last issue to negative 
the enjoyment for forty years ; and also on the other issue, as showing that 
there was an interruption of that enjoyment acquiesced in by the plaintiff, or 
as showing the nature of the interruption of the right of way claimed. The 
learned judge, thinking that the objections were well founded, rejected the 
evidence as not admissible on either of the issues. There was also some 
other evidence of interruption of the right of way, but it did not clearly 
appear under what circumstances this interruption took place. The jury 
gave a verdict for the plaintiff ; and a rule had since been obtained to set 
aside the verdict and have a new trial, on the ground ihat the evidence thus 
offered had been improperly rejected. 



Sir W. Follett and Crowded* showed cause. — The pleadings, on the part of the 
plaintiff, in substance amount to this, that the plaintiff and the occupiers of 
the farm in question had used this way as of right. The question is, 
whether it is necessary to rejoin specially an agreement under the statute (a). 



(fl) 2 & 3 Will 4. 0. 71, s. 2& 5. By section 
2 it is enacted, ** that no claim which maybe 
lawfully made at the common law by custom, 
prescription, or grant, to any way or other 
easement, to be enjoyed or derived upon, over, 
or from any land, &c. of any lay person, when 
such way, or other matter as herein last before- 
mentioned, shall have been actually enjoyed 
by any person claiming right thereto without 
interruption for the full period of twenty 
years, shall be defeated or destroyed," by 
showing only that such way was first enjoyed 
at any time prior to such twenty years ; " and 
where such way, &c. shall have been so en- 
joyed for the full period of forty years, the 
right thereto shall be deemed absolute and 
indefeasible, unless it shall appear that the 
same was enjoyed by some consent or agree- 
ment expressly given or made for that purpose 



by deed or writing." Section 5, " In all 
pleadings to actions of trespass, and in all 
other pleadings ivherein before the passing of 
this act it would have been necessary to allege 
the right to have existed from time immemo- 
rial, it shall be sufficient to allege the enjoy- 
ment thereof as of right by the occupiers of 
the tenement in respect whereof the same is 
claimed ; and if the other party shall intend 
to rely on any proviso, exception, incapacity, 
disability, contract, agreement, or other matter 
hereinbefore mentioned ; or on any cause or 
matter of fact or of law not inconsistent with 
the simple fact of enjoyment, the same shajl 
be specially alleged and set forth in answer to 
the allegation of the party claiming, and shall 
not be received in evidence on any general 
traverse or denial of such allegation." 
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-^[Patteson, J.— You could not, under either of these issues, give evidence Kings Bendu 
of the origin of the enjoyment by agreement ; but the interruption of it, even v^^^ 
for once, would be a strong fact to show the real circumstances under which Tickle 
the enjoyment had been created.] — ^Tbe evidence of interruption, or of the Browk. 
acquiescence in the interruption, was not objected to at the trial ; but the 
question is, whether, on the proof that one party has enjoyed this way as of 
right for forty years, the other party has not cast upon him, if he denies the 
right of way, the duty of showing that the enjoyment of that right had its 
origin in a specific agreement. It is clear that this duty was cast on him, and 
the enjoyment being proved, he cannot cut it down, but by the production of an 
agreement in writing, nor without specially rejoining that agreement. That 
objection arises on the words of the statute. Another objection is, one depend- 
ing on the principles of the New Rules of pleading, namely, that a man must 
not be taken down to trial, on the understanding that the state of the plead- 
ings calls on him to prove one thing, and then be subject to find at the trial 
that another is set up. The evidence here tendered was for the purpose of 
showing that the usage was not an usage as of right, and such evidence 
cannot be given under the provisions of the 5th section of this statute, but 
by the production of an agreement in writing. To enable the defendant to 
give this evidence the matter should have been specially put on the record. 
The case of the Monmouth Canal Company v. Harford (a) is supposed to 
have decided the point now in question, but that case is distinguishable. 
The plea there was, that " the plaiotiffs had not been accustomed to use." 
The evidence there given was of application by the defendant for leave to 
make the cross tram-roads. Those applications were so many acknowledg- 
ments on the part of the defendant, that he had no right to make them 
without leave of the plaintiffs, and they were admissible to negative the 
right. The effect of the agreement in this case is to show, that the plaintiff 
never had a right except under the agreement. It negatives the right of the 
plaintiff to use the way, except under an agreement, which is of no use unless 
it be in writing ; and if in writing, cannot be set up in answer unless it be 
pleaded. Bright v. Walker (b) is also distinguishable on the same ground. 
Suppose the claim to have been of a right of way by user as of right for 
twenty years, it could not have been shown upon the issue on the user, as of 
right, that the party had used the way by virtue of an agreement. That 
would go to show, that he never had a prescriptive right, and must have 
been pleaded. — [P4Uteson, J. — The words, as of right, in the statute, mean 
adversely.] — And the allegation in the replication should have been specially 
put in issue, for otherwise the plaintiff's evidence might be defeated by evi- 
dence of other facts not put in issue on the record. 

The Attorney-GeneraU and W. C. Rowt, in support of the rule. — Both the 
special replications are put in issue by the rejoinders. The evidence ten- 
dered was admissible on the issue now framed^ or not at all. The fifth 
section of the statute does not apply to this case, because the agreement not 
being in vn-iting, but being a mere verbal licence, it could not have been 
rejoined. There may be some difficulty in reconciling the second and fifth 
sections, but they are reconcileable, if after the words ** simple fact of enjoy- 

(a) 1 C. M. & R, 614 j 5. C. 5 Tyr. 68. (6) 1 C. M. & R. 211 ; 5. C. 4 Tyr. 602. 
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Kings Bench, ment" be inserted ** as aforesaid," or " as of right," that is, referring the 
enjoyment to that which is spoken of in the second section, namely, an 
enjoyment by a person claiming right. Suppose a party, each time he 
comes upon the way, was to say that he did not claim it as of right, but that 
he did it with the licence, or in despite of tlie party occupying, would not 
that be evidence to show the nature of his enjoyment, that it was not of 
right? — IPatteson, J. — If this had been a claim of right of way for twenty 
years, the parol licence must have been pleaded. But you say that being 
forty years, and not being pleadable, because not in writing, it can be given 
in evidence upon the general traverse.] — In The Monmouthshire Canal Com-^ 
pany v. Harford^ applications for leave to lay the trams were admitted in 
evidence upon the general traverse. — [^Patteson, J. — In that case there was 
no evidence of the existence of any agreement ; — there leave only was asked 
and granted. I have no doubt that was evidence upon the general traverse ; 
here is more ; — not only is leave asked and granted, but there is a clear 
agreement. The plaintiff* would use the way as of right under that agree- 
ment, and the fiflh section enacts, that it shall be sufficient to allege the 
enjoyment as of right, and if the other party shall intend to rely on any 
agreement, the same shall specially be alleged and set forth, and shall not be 
received in evidence in any general traverse or denial.] — The construction to 
be put upon the statute is this ; that where a party claims as of right, and 
makes out that right by an enjoyment of twenty or forty years, he may 
make out his case by proving the user alone for that period ; «nd any thing 
which occurred before the commencement of the forty or twenty years must 
be pleaded; but any thing which occurred within the twenty years, or 
within the forty years, which has a tendency to show that it was by per- 
mission, and not as of right, that the enjoyment took place, may be given in 
evidence on the general traverse. It is difficult to see a distinction between 
a licence given for twelve months, which this agreement amounted to, and a 
licence given for a day. Each leave given for a time was a new agreement 
pro hdc vice, and ought to have been specially replied. On the first issue, the 
plaintiff was bound to prove not only a simple enjoyment, but an enjoyment 
as of right, and any thing which shows that enjoyment not to have been of 
right, may be given in evidence on the general traverse. The case of Bright 
V. Walker is confirmatory of this view of the case. This was also evidence 
upon the second issue, as showing an interruption and acquiescence ; or, at 
all events, as showing that the ceasing to use the way was because the party 
had no right.— [Pa«f«o«, J.— The words " as of right" must of necessity 
mean, as of right from a right, or from an agreement.] — The evidence as to 
the acts of former tenants was admissible against the plaintiff, for the evidence 
of the conduct of former occupiers was received as against the defendant. 
The defendant is the reversioner, and by the statute the acts of his tenants 
are made to bind him. The acts of the tenant of the plaintiff must in like 
manner bind him. Again, the payment of money was clearly evidence, and 
the declarations accompanying that act were also evidence. The doctrine is 
thus laid down in Phillips on Evidence (a) : ♦« Where it is necessary in the 
course of a cause to inquire into the nature of a particular act, or into the 
ntention of the person who did the act, proof of what the person said at the 



(a) Vol. I. p. 220, 6ih edit. 
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time of doing it, is admissible in evidence, for the purpose of showing its true /^ ,„»•, Bench. 
character.'* 



Cur. adv. VuU. Tickle 



Lord Denj^an, C. J. aflerwards in this term, (1st February y){a) gave judg- 
ment. — This was an action of assault. There were two pleas of justification 
in defence of a close, and two special replications^ claiming a right of way 
over the close in question for forty years. At the trial which took place 
before me, it was proposed to show on the part of the defendant, that there 
had been a parol agreement between these parties relative to the use of the 
way claimed, and that a consideration had been paid by the plaintiff's pre- 
decessors, for the liberty of passing along this way, in the year 1798. This 
evidence was offered on the third issue to negative the enjoyment for forty 
years as of right ; and it was also oflered on the second issue, as of itself 
showing an interruption acquiesced in, or at all events, as explanatory of the 
character of a cessation to use the way for four years, commencing in 1 800, 
which cessation was proved and ascribed by the defendant to interruption, 
but by the plaintiff to a voluntary abstaining from the user, on account of the 
close being in tillage. The evidence was rejected, and the plaintiff had a 
verdict, and the defendant obtained a rule nisi for a new trial, on the ground 
of that rejection. The question turns upon the second and fifth sections of 
2 & 3 Will, 4, c. 71, which the Court is called upon to construe with re- 
ference both to the law and form of pleading. In so doing, we have the 
assistance of the cases of Bright v. Walker^ and The Monmouthshire Canal 
Company v. Harford^ in which this act of parliament came under the consi- 
deration of the Court of Exchequer, The greatest difficulty arises from the 
language of the concluding paragraph of the fifth section, and more par- 
ticularly from the words *' or any cause or matter of fact or of law not 
inconsistent with the simple fact of enjoyment.** As all these matters are 
required to be specially pleaded, and forbidden to be given in evidence under 
a general traverse of the enjoyment as of right, it is plain that they are 
treated by the legislature as consistent with such an enjoyment ; and as by 
the rules of pleading, and of logical reasoning, every allegation by way of 
answer, which does not deny the matter to which it is proposed as an 
answer, is taken to confess it, we must conclude that the legislature used the 
words ** as of right*' in such a sense, as that a party confessing the enjoy- 
ment as of right, for forty or twenty years, as the case may be, may account 
for and avoid the effect of it, by alleging in the one case a consent or agree- 
ment, provided it be by deed or writing, and in any other any contract, &c. 
written or verbal. It follows that the words " as of right** cannot be con- 
fined to an adverse right from all time, as far as evidence shows, for if they 
were so confined, such enjoyment, once confessed, could not be avoided by 
replying that it was had by contract, which is not adverse. Again, as the 
legal right to a way cannot pass except by deed, it is plain that the words 
" enjoyment as of right** cannot be confined to enjoyment under a strict 
legal right, for there a consent or agreement in writing not under seal 
(of which the second section speaks,) could not accotint for such enjoyment. 
The words therefore must have a wider sense, and yet they must have the 

(a) The case was argued in Michaelmas Term, 18th and 19th November, 1835. 



V, 

Brown. 



774 



TERM REiPORTS in the KING'S BENCH. 



Kiug*8 Bench, 



Tickle 

V. 

Brown. 



same sense as the words ^* claiming right thereto*' in the second section^ 
otherwise there will be incongruities in the construction of the act. It 
seems, therefore, that the " enjoyment as of right" must mean an enjoyment 
had, not secretly or by stealth, or by tacit sufferance, or by permission asked 
from time to time on each occasion, or even on many occasions of using it, 
but an enjoyment had openly, and notoriously, without particular leave at the 
time, by a person claiming to use it without danger of being treated as a 
trespasser, as a matter of right, whether strictly legal — by prescription and 
adverse user, or by deed conferring the right-— or, though not strictly legal, 
yet lawful to the extent of exercising a trespass — as by a consent or agree- 
ment in writing not under seal, in case of a plea of enjoyment for forty years, 
or by such writing, or by parol consent or agreement, contract or licence, in 
case of a plea of enjoyment for twenty years. According to this view of the 
actj a licence in writing must be replied to a plea of forty years enjoyment, 
if it cover the whole time ; and the same of a verbal licence in case of a plea 
of enjoyment for twenty years ; but it was argued, that each leave given in 
case of permission repeatedly asked, is pro hdc vice as much a consent or 
agreement as a consent or agreement for twenty years, and therefore, ac- - 
cording to this view of the act, ought to be replied ; which is contrary to 
the decision of The Monmouthshire Canal Company v. Harford. On looking 
at the report of tliat case, we find that the decision rests v on this ground, 
viz. that the asking leave from time to time within the forty or twenty 
years, breaks the continuity of the enjoyment as of right, because each 
asking of leave is an admission that at that time the asker had no right ; and 
therefore, the evidence of such asking within the period is admissible under a 
general traverse of the enjoyment for forty or twenty years as of right. To 
this ground of decision we quite accede ; and it will follow, that not only an 
asking leave, but an agreement commencing within the period, may be given 
in evidence under the general traverse, notwithstanding the words of the 
fifth section, for the party cannot and does not rely on it, as an answer to 
an enjoyment as of right which he confesses, nor as avoiding any such enjoy- 
ment during the time covered by the agreement, but as showing that there 
was not, at the time when the agreement was made, an enjojrment as of 
right, and that so the continuity is broken, which is inconsistent with the 
simple fact of enjoyment during the forty or twenty years. The evidence 
proposed ought therefore to have been received on the second issue ; and on 
the third it may also have been admissible to show that the cessation to use 
was by reason of want of right, and not from voluntary abstinence. The 
rule for a new trial, therefore, must be made absolute. 

Rule absolute. 
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King* 8 Bench, 

Farley and others. Executors of Apreece, Bart. v. ^^^^^ 

Briant and others. 

FJEBT for rent on a demise. The plaintiffs were executors of Sir Thos. i. The burden of 
Hussey Apreece^ Bart., and the defendants were heirs and devisees of "xempuon^from 
John Briant^ deceased. There were several special pleas, and, on demurrer co»t8,andcrs&4 
to them, judgment was given for the defendants (a). A rule had since been on'thejlart'ofan' 
obtained, under the 3 & 4 Will 4, c. 42, s. 31, to exempt the plaintiffs from executor plaintiff 
costs (6). The affidavits on which it was obtained stated, that the chief hu action, lies on 
expense had been incurred by the plaintiffs in ignorance of the existence of ^*™» because the 

*• , ... . exemption is an 

a certain letter which was in the possession of the defendants, and the dis- exception from 
closure of which would have prevented the necessity for some of the plead- ^nder wScheM- 
ings : that the defendants had severed in their defences, and thus made the cutors who are 
pleadings unnecessarily long : that the plaintiffs had been compelled to bring JJJ*^ arelubiT* 
the action in order to get equity to administer the estate ; and that they had ^^ (^<»ts. 
done so under legal advice, and had avoided every possible unnecessary fident'fbrsuch'a' 
expense in the conduct of it. plaintiff to show 

that the action 
was brought bond 

Mauk showed cause. — There is no ground for the Court to interfere in the /* ond« legai 

present case. The statute did not mean to exempt the plaintiff from paying doubtful i^t of 

costs when he was not misled by the conduct of the defendant into bringing '■^» ^^ch it was 

an action. The present application has been founded upon a mere exception decided in order* 

in the statute. The plaintiffs must therefore clearly show themselves to fall *** °!jJJ" "* 

within this exception, for otherwise their general liability continues. They nistrationofaseeu 

have not done so here. In Southgate t. Crowley (c), the Court decided jj^'j^***^*'"'** 

upon this very statute, that the circumstance that an executor has com- s. The conduct 

menced and conducted an action properly, is not sufficient to exempt him aftS*a^^on***"' 

from costs if he fails. That case therefore distinctly decides the present, brought, relative 

for the only reason for this application is, that the executors have conducted conducting*the 

themselves properly. The rule of the old law, therefore, as stated in DofiV' defence, wiii not 

biggin V. Harrison (rf), must apply; and there an executor was held liable to tiie*Co!irt in ex». 

costs, he having been nonsuited on a count upon a promise to him as exe- ^^°s ^^ *^^^ 
cutor. In this instance, therefore, these plaintiffs are liable to costs under 
the old law, and they have not established any case of exemption under 
the recent statute. 

Stephen^ Serjt., in support of the rule. — This was an action brought under 
legal advice to try a doubtful point of law. It was necessary to have this 
point decided, in order that equity might administer the estate. The plain- 
tiffs therefore have merely fulfilled a duty in trying it, and would have been 
liable to a devastavit if they had not tried it. Under such circumstances, 
this Court will not make the executors liable to costs de bonis propriis* The 
object of the statute was, not to make executors in all cases liable to costs, 
but merely to prevent vexatious actions. This action was not vexatious, and 

(a) See antCt p. 300. Court in which such action is brought shall 

(6) By that secion it is enacted, " that otherwise order, be liable to pay costs to the 

in every action brought by any executor or defendant," &c. 

administrator in right of the testator, such (c) 1 Bing. N. S. 518. 

executor or administrator shall, unless the (d) 9 Barn. & Cress. 666. 
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King's Bench, the Court may exercise its discretion in favour of the executors. The cases 
cited do not apply, for this is the only case in which the plaintiffs have 
failed upon a mere point of law. When each party is blameless, each should 
pay his own costs. In Engler v. Twisd€n(a)f the defendant obtained a ver- 
dict in an action of debt on bond, by showing his discharge under the 
Insolvent Act. TindaU C. J. said, " that if the plaintiff had exercised a bond 
fide discretion in bringing the action^ the costs would not fall upon him ;" 
and then referred to circumstances to show that he had not exercised such a 
discretion. That case may therefore be considered as establishing the prin- 
ciple, that where the plaintiff has exercised a bond fide discretion, the Court 
will interfere to protect him from costs. Now it is quite clear that the plain- 
tiffs have done so here. Parke^ J. gave the same reasons as his lordship for not 
interfering, and referred to Lysons v. Barrow (6), and Gaselee, J. concurring 
with the Court, said, that there had been a new trial in that case, and that the 
plaintiff had obtained a verdict. All the judges therefore referred to the 
facts of the case to guide them in their decision. The facts of the case here 
make a strong ground for the interference of the Court. Southgate v. 
Crowley is a startling case, and was decided by three judges against the 
decided difference of the fourth. Tha^ decision is very unsatisfactory, and 
if followed up will be very mischievous in its effects. 

Cur, adv. vuU* 



Lord Denman, C. J. in this term (c) (30th January^) delivered the judg- 
ment of the Court. — This was an action brought by the plaintiffs as exe- 
cutors, against the defendants as devisees and heir of a testator, under the 
3 & 4 Wm, ^ M. c. 14, and was argued upon demurrer to the plea, when 
judgment was given for the defendants. This was a motion under the 3 & 4 
IVilL 4, c. 42, s. 31, and was made on the part of the plaintiffs as executors, 
to be relieved from the payment of costs. As this was the first case of the 
kind which had come on to be decided in this Court under the statute, it 
stood over for the purpose of being considered, with the view of deter- 
mining what should be the rule in cases like the present. The language of 
the statute clearly shows, that an executor, when plaintiff, shall, generally 
speaking, be placed with respect to the payment of costs on the same footing 
precisely as a person suing in his own right. This is the general rule, and 
may be considered to be founded upon the natural justice of indemnifying 
a successful defendant against the costs of an action which has been wrong- 
fully brought against him. The cases hitherto decided upon the old statutes 
were attributable, not so much to any desire on the part o^ the Courts to 
afford any extraordinary protection to executors, as to the construction of 
the language of the statute of 23 Hen. 8, c. 15, which did not embrace cases 
where parties were suing in their representative character. Upon the general 
rule afforded by these cases, the recent statute has engrafted an exemption, 
which empowers the Court or a judge to give relief to executors. (Here his 
lordship read the words of the statute.) This being an exception to a rule, 
we are clearly of opinion, that a party applying for relief under it, is bound 
fully to make out the ground on which he claims to be considered within the 



(a) 2 Bing. N. S. 263. 

(b) 10 Bing. 563. 



(c) This case was argued in Michaelmas 
Term, (23d November.) 
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meaning of the exception. Is that done in the present case ? The affidavits 
here show that the claim was considered one of a doubtful nature ; that the 
assets were large, but that the estate being under administration in Chancery, 
it was necessary to establish the claim as a debt at law, before it could be 
carried into the Master's office ; and that before the action was commenced, 
an eminent counsel was applied to for an opinion, and he advised that the 
claim was likely to be successful, or at least that there was so much of pro- 
bability that it would be so, that it was the duty of the plaintiffs, as exe- 
cutors, to take the opinion of a Court of Law upon it. It was then said, that 
there was an unnecessary prolixity in the pleadings caused by the defend- 
ants, by which the costs had been needlessly increased ; and that the facts 
set out would, if communicated to the plaintiffs before the action, have been 
admitted, and perhaps the action might not have been brought. But we 
dismiss both these points from our consideration; the first, because we 
think the plaintiffs* liability to costs cannot be affected by such conduct of 
the defendants after the suit has commenced ; and the second, because there 
had not been any previous inquiry by the plaintiffs of the defendants as to 
the real circumstances under which the claim stood, and because we think 
that the plaintiffs ought rather to make an inquiry of the defendants as to 
such a matter, than that the defendants should be expected to volunteer a 
statement of the nature of the defence. The plaintiffs* case on this claim of 
exemption must therefore rest upon the original grounds, namely, that this 
was an action bond fide brought to determine a doubtful claim, and brought 
under legal advice, the case being represented to the executors as one which 
it was their duty to try. We may add to these statements, which from our 
own knowledge of this case appear to be true, that it was always an action 
most doubtful as to its result, and that in the end it did fail upon a point of 
law. We are therefore of opinion, that enough has not been made out to call 
on us to deprive the defendants of their costs. The defendants have been 
guilty of no deception, and have been put to the expense of defending them- 
selves against an action which was not maintainable. As a general rule, 
therefore, they would be entitled to their costs, and we do not see enough in 
the circumstances here to exempt the plaintiffs from the liability to pay 
them. No authorities have been quoted, nor can be, yre believe^ to show 
that the plaintiffs would have been liable to a devastavit for declining to try 
this doubtful point of law ; and if they were misled by advice, — which 
however good and bond fide, might have misled them, — it is just that they, and 
not the defendants, should bear the expense. The cases of Wilkinson v. 
Edwards (a), and Southgate v. Crowley, in the same volume, and Engler v. 
Twisden, in the second volume, are all intended to give effect to the words 
and intention of the provisions of the statute. We entirely concur in those 
decisions, and therefore this rule must be discharged. 

Rule discharged. 
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ACTION. 

If a trustee admits that a balance belonging 
to his cestui que trust is in his hands, an action 
at law for money had and received may be main- 
tained by the cestui que trust on such admission. 
Roper V. Holland, 167. 

Where the trustee of an estate, who had funds 
belonging to his cestui que trust in his hands, 
said tnat he was ready to pay to him 10/. down 
if he would give credit for certain repairs : — 
Held, that it was such a statement of account 
and declaration of a balance due as would main- 
tain an action. Id, 



ADVERSE POSSESSION— See Ejectment. 



AFFIDAVIT. 

It is no objection to an affidavit that the words 
« before me," in the jiurat, are struck out, and 
"By the Court" inserted. Austin v. Grange, 
670. 



The description of a party in an affidavit as 
an " assessor' is sufficient. Nathan v. Cohen, 
107. 

An affidavit signed by the deponent in some 
foreign character, which was illegible, may be 
read in Court. Id. 

" Of Kennington, in the county of Surrey," 
is not an insufficient description in an affidavit of 
the residence of the deponent. Wilton v. Cham- 
bers, 116. 

Where a wife sued as administratrix, together 
with the husband, and the title of an order to 
tax the attorney's bill took no notice of the hus- 
band, a rule nisi for an attachment for non-pay- 
ment of a sum found due by the Master's alloca- 
tur was granted on an affidavit intituled as in 
the action, and not like the order. Schooling v. 
Crouchman, 369. 



A joint affidavit made by an attorney and his 
clerk, which stated the residence of die attorney, 
but not of the clerk, AeU sufficient Bottomley 
V. Bellchamber, 362. 

An affidavit, the heading of which omitted to 
name the persons who were defendants, as *' de- 
fendants," is bad. Harris v. Griffiths, 515, 

An affidavit describing the deponent as " the 
defendant in the cause," and as "now in the 
custody of the sheriff of Middlesex," sufficiently 
complies with the rules of M. T. 15 Car. 2, and 
H. T. 2 W. 4, 1. 8. 5. Jervis v. Jones, 654. 

An affidavit in which the initial only of one of 
the defendant's christian name was stated in the 
title, heldhad. Master v. Carter, 672. 

An affidavit of debt " for money had and re- 
ceived by the defendant for and on account of the 
plaintiff, and at his request," instead of " to and 
for the use of the plaintifi)" is not sufficient. 
Kelly v. Curzon, 678. 

An affidavit of debt made by the assignee of a 
bankrupt for a sum of money "for interest agreed 
to be paid by the defendant, as appears to this 
deponent by the books of account of the bank- 
rupt, and as this deponent verily believes to be 
true," is sufficient. Harrison, Assignee, v. !Z\«r- 
ner, 346. 

An affidavit of debt for money paid, laid out, 
and expended, " to and for the use and on the 
account of the defendant," held sufficient. Id, 

An affidavit to hold to bail, statin? that a cer- 
tain sum is due for principal and mterest on a 
promissory note for a certain amount, bearing 
interest, is sufficient without distinguishing how 
much ia due for principal and bow much ror in- 
terest. Drake v. Hardmg, 364. 

In an affidavit to hold to bail it was stated, 
that a certain sum was due for money lent and 
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AGREEMENT. 

See Landlord and Tenant. Pleading. Stamp. 

Warranty. 

An agreement in writing entered into for the 
assignment of a public-house in the occupation of 
the party himself, together with several cottages 
in the occupation of tenants, does not necessarily 
import that actual possession of the cottages is to 
be given by turning the tenants out. Palmer v. 
Temple, 702. 

SemblCf that if a party in such a case insists on 
actual possession being given, he should state 
such intentioQ early enough to enable the other 
party to comply with it. Id, 

AMENDMENT.— See Practice. Sheriff. 

Where there has been a mistake of the clerk 
in entering up the judgment on a scire facias to 
obtain execution on a ji^j^^^^ ^ ^^^^> ^y ^^' 
tering it in the form in &^umpsit; qiusre, whe- 
ther the Court can amend it in a subsequent term. 
Kloss v. Doddy 342. 



advanced, &c. ** and for money due and payable 
ior interest upon and for the forbearance of divers 
sums of money due and payable, and by plaintiff' 
forborne at tne request of the defendant:" — 
Heldf that the special contract to pay interest 
was not sufficiently stated. Drake v. Harding, 364. 

An affidavit of debt which is bad in part is bad 
entirely. Id, 

An affidavit of debt which is bad in part is bad 
altogether. Id, 

An affidavit of debt for a sum due on a bill of 
exchange must expressly state for what sum the 
bill was drawn. Rackett v. Gye, 198. 

An affidavit of debt, in which the deponent de- 
scribed himself as " late of Tyrone in the county 
of Tyrone in Ireland, but now in Dublin Castle," 
was held sufficient. Stuart v. Gaveman, 699. 

An affidavit of debt, stating it to be for goods 
delivered by plaintiff and his late partner, is in- 
sufficient. Edgar v. Watt, 108. 

An affidavit of debt, part of which was for in- 
terest, not stating expressly the contract on which 
the interest was payable, held good. White v. 
Soioerby, 213. 

AGENT. 

Quare, whether a factor who sells goods on 
credit without disclosing his principal, has autho- 
rity to receive payment from the vendee before 
the period of credit has elapsed, so as to make 
such a payment without knowledge of the prin- 
cipal binding on him. Heish v. Carrington, 306. 

Semble, that there is a custom to that effect in 
the London com market. Id. 



ANNUITY. 

In ejectment an annuity deed was relied on ; 
it was not inroUed, but it contained a declaration 
or covenant by the grantor, that the premises on 
which the annuity was secured " were of more 
than sufficient annual value to answer and pay 
the annuity over and above all charges :" — Held, 
that it was open to the grantor notwithstanding 
to give evidence that the premises were not (rf 
sufficient value to answer and pay the annuity, in 
order to avoid the deed. Doe d. Chandler and 
Wood V. Ford, 378. 

Semble, that it is incumbent upon the grantee, 
who relies upon an annuity deed which has not 
been inrolled, to show that it is within the exemp- 
tion of the statute. Id. 



APOTHECARY. 

It is not necessary to plead specially as a 
defence to an action on an apothecary's bill, that 
he has not a certificate to practise from the So- 
ciety of Apothecaries, as that is part of the plain- 
tiff's case. Morgan v. Ruddock, 505. 



APPRENTICE.— See Pleading. Settlement. 

Where an apprentice is bound to two jiart- 
ners, on the death of one he becomes, in law, 
the apprentice of the survivor. Rex nSt. Mar- 
tin, Exeter, 69. 

A child of parents settled in and chargeable 
to a parish, might have been bound by the parish 
officers under 43 Eliz, c. 2, with the assent of 
two justices, though the child was resident in 
another parish at the time of the execution of the 
indenture. ~ Rex v. St, George, Exeter, 372. 

Under that statute a parish apprentice might 
be bound to a master who was not a iMirishioner. 
Id, 

The consent of the apprentice is not requisite 
in the case of a parish apprentice. Id, 

An indenture of apprenticeship executed in 
1799, where no money consideration was given 
as a premium, requires the stamp of 10s. im- 
posed by 27 Geo. 3, c. Ill, and is not within sec- 
tion 3, by which deeds of apprenticeship, where 
a sum not exceeding 10/. is given as a premium, 
are exempted from the additional duty imposed 
by that statute. Rex v. Mabe, 460. 

An indenture of apprenticeship bore date in 
June, 1813, but was not in fact executed till two 
years afterwards: — Held, that this indenture was 
not, on that account, made void by the provisions 
of the 9 Anne, c. 9, ss. 35 and 39, and 5 Geo. 3, 
c. 46, s. 19, so as to prevent the apprentice from 
gaining a settlement, there being in neither sta- 
tute any express provision that the omission to 
insert the true date should avoid the indenture. 
RexY, Harrington, 747. 
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APPORTIONMENt.— See Landlord and 

Tenant. 



ARBITRATION. 

The Court will not set aside an award on the 
ground that the arbitrator has rejected certain 
evidence, that rejection not appearing on the face 
of the award. Armstrong v. Marshall, 643. 

Where all matters in difference in the cause 
between the parties in an action against two de- 
fendants were referred to arbitration, and the 
arbitrator refused to hear evidence or adjudicate 
upon the subject of four checks drawn by one of 
the defendants alone, on the ground that it was 
not a matter in difference between the parties to 
the reference: — Held, that the award was not 
final and conclusive, and that it must be set aside. 
Samuel v. Cooper, 86. 

Whilst an action was pending a submission 
to arbitration had been made, instead of being 
referred by order of a judge; after the award 
was published the submission was made a rule of 
Court, as agreed between the parties. The time 
limited by 9 & 10 W. 3, c. 15, for setting aside 
the award had expired. Riishworth v. Barron, 
122. 

A rule to set aside an award made after action 
commenced, on account of objections to the de- 
claration, need not refer to the declaration, as it 
is sufficiently before the Court. Sherry v. Okes, 
119. 

Where a rule to set aside an award was drawn 
up, on reading the affidavit and the paper writ- 
ing annexed, which was in fact a copy of the 
award, but it was not stated to be so: — Held, that 
the rule was bad, and could not be amended. Id, 

A rule nisi to set aside an award under an 
order of nisi prius having been discharged on 
a mere technical objection : — Held not too late 
to move for a second role after the first four days 
of the term next after the award was made. Id. 

Rule nisi to set aside an award on the ground 
of partiality refused, though it appeared that 
the umpire made the award witn the assist- 
ance chiefly of one of the arbitrators, who omit- 
ted to take down part of the evidence in favour 
of one party, the other arbitrator interfering very 
little. Waltonshaw v. Marshall, 209. 

The Court will not set aside an award on the 
ground that the arbitrator has made a mistake, 
where all the facts were placed before him, and 
he was competent from nis occupation to judge 
of them, unless the Court can see clearly it was 
a mistake. Hardy v, Ringrose, 185. 

Where a cause was agreed to be referred, but 
the agreement was not made a rule of Court; 
the Court refused to compel the payment of a 
sum awarded against the party who proposed the 
reference. Clarke v. Baker, 215. 

Where a cause was referred at nisi prius to an 



arbitrator, and after the award a rule was ob* 
tained to refer it back to the arbitrator to reduce 
the damages, or enter a verdict for the defendant, 
on which the Court gave judgment that the ver- 
dict ought to be reduced : — Held, that the costs 
of this rule were properly taxed as costs in the 
cause. Goodall v. Ray, 333. 

An action of trespass, to which the defendant 
had pleaded both a private and a public right of 
way, was referred at Nisi Prius to an arbitrator, 
together with all matters in difference in the cause 
between the parties. It was agreed, also, that the 
plea of a nublic right of way web to be withdrawn, 
but that the arbitrator was to decide as to the costs 
as if it remained. The arbitrator was also to 
award as to the future use of the road. The arbi- 
trator found the private right of way for the de- 
fendant, and set out the way he should in future 
use, and he gave him the costs of the cause, in- 
cluding the costs on the issue of the public right 
of way : — Held, 1 . That a motion to set aside the 
award might be made at any time during the term 
next after the publication of the award. — 2. That 
a rule to set it aside, on the ground that the arbi- 
trator had misapprehended the terms of the re- 
ference, or had exceeded his power, should state 
specifically the instances in which he had done so. 
— 3. That the arbitrator had not, in fact, found a 
public andprivate right of way over the same 
spot — 4. That the award could not be set aside 
on the ground that there was evidence to support 
a public but not a private right of way. — 5. That 
the arbitrator did not exceed his authority in giv- 
ing the defendant the costs of the issue on the pub- 
lic right of way, having given him the verdict on 
the issue of the private right of way. Allenby v. 
Proudlock, 357. 

On the trial of a cause respecting the right to 
use a watercourse, a nominal verdict for 1000/. 
was entered, subject to an award, and power was 
granted to the arbitrator to decide as to the future 
use of the water. The arbitrator by accident 
allowed the time for making the award to elapse 
without enlarging it. The Court then allowed the 
plaintiff' to enter up judgment and issue execu- 
tion, unless the defendant would consent to the 
time for making the award being enlarged. Wil- 
kinson V. I'ime, 351. 

An award declared that a yard and pump were 
the sole and exclusive property of the plaintijB^ 
except that the defendant had a right to take water 
from the pump, and to have ingress and egress to 
and from the yard in which it stood for that pur- 
pose ; and further, that the pump should there- 
after be considered as belonging to the plaintiff 
and defendant jointly, and be repaired at their 
joint expense : — Held, that there was no objec- 
tion to tne award, on the ground that the direc- 
tion as to the future enjoyment was inconsistent 
with the former part of the award; and that 
there was no excess of authority. Boodle v. Da- 
vies, 420. 

Where by an agreement of reference after ac- 
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tion brooghty but before declaration, " all tbe costs 
are to abide the event of the award," the arbitra- 
tor has no power over the costs. Boodle v. Da- 
vies, 420. 

The nde nisi to set aside an award must state 
in specific terms the grounds of objection. It is 
not enough to state generally that the arbitrator 
has exceeded his auuiority, or that the award is 
uncertain, or not finaL Id. 

By the terms of a submission a Chancery suit 
and all matters in difierence between the parties 
were referred; and it was made an express matter 
of reference whether an agreement between the 
parties should be rescinded or not The arbitrator 
merely decided as to the Chancery suit, that each 
par^ should pay his own costs; and gave no di- 
rections upon the subject of rescinding the agree- 
ment, but awarded specifically on every subject- 
matter of the agreement : — Heldf that the award 
was not sufficient; but quare, whether the award 
was not sufficiently final as regarded the adjudica- 
tion upon the Chancery suit. Upperton v. Tribe, 
280. 

Matters in difierence were referred to two 
arbitrators, one appointed by each party, and an 
umpire chosen before proceeding with the refer- 
ence. The award was to be made by the three, 
or any two of them. They disagreed, and one 
of the arbitrators declined having any thing more 
to do with the matter ; but the other two after- 
wards sent to him, for his opinion, a draft of an 
award. He objected to this, and stated his objec- 
tions to both the others: — Held, that an award 
made by the two which difieredfirom the one pre- 
pared, without considering the objections and 
without consultation or discussion with the arbi- 
trator who had objected, was bad. Ferring v. 
Kymer, 285. 

Semhle, that if the award had been made by 
the two immediately upon the third declining to 
act, and before they had again consulted him, it 
might have been good. Id. 

A submission to arbitration referred the amount 
of loss by fire on '' wool in the process of wool- 
ling, carding, scribbling, and spinning,*' but in 
other parts of the submission *'raw wool" was 
spoken of. The arbitrator conceiving that he was 
not justified in taking into his consideration wool 
which had undergone a part of the process of 
manufacture, but was not at the time of the fire in 
any of the engines, refused to receive evidence 
applicable to that wool : — Held, that the arbitrator 
was justified in so doing ; and the Court refused 
to disturb an award made on that principle. In 
re Hurst, 275. 

ARREST. 

The Court refiised to interfere summarily to 
discharge a defendant out of custody, on the 
eround that the arrest was against good faith, in 
being made for the whole debt, after an engage- 
ment to receive the amount by instalments. Udall 
V. Nelson, 177. 



A party may arrest a defendant without dis- 
continuing a previous action commenced by ser- 
viceable process for the same cause, though within 
two days of the day for which the cause was set 
down for trial. Burdakin v. Smallwood, 187. 

The Court will not discharge a defendant out 
of custody because it appears by the particulars of 
demand that the debt is barred by the Statute of 
Limitations. Pettier y. Macdonell, IS9. 

Where two bailifis kept watching a defendant at 
a particular house, and had a warrant to arrest 
him, and in fact would have arrested him if he had 
endeavoured to get away, but did not produce the 
warrant or act on it : — Held, that it did not consti- 
tute an arrest ; and that he might be afterwards 
arrested for the same debt without a judge's order. 
Hender v. Robins, 204. 

Money given by a man to procure his libera- 
tion from an illegal arrest, may be recovered back, 
by an application to the Court, from the party who 
made the arrest who took it. Pitt v. Combs, 13. 

Such an application should be made without 
delay ; or if delay has occurred, it must be satis- 
factorily accounted for to the Court. Id. 



ASSAULT. 

If a collector of taxes has reason to believe, 
from threats used towards him by a person on 
whose goods be is about to distrain for pa3rment 
of taxes, that resistance will be offered, he has a 
general right, from the nature of bis office, to take 
a constable with him for his protection ; and if 
such constable is assaulted under such circum- 
stances, an indictment may be maintained, de- 
scribing such assault as an assault on the constable 
in the execution of his duty. Rex v. Clarke, 
252. 



ASSUMPSIT.— See Action. Bankrupt. 

The plaintiff demised a house to the defendant, 
who by the agreement of tenancy agreed to pay a 
yearly rent clear of all deductions for taxes and 
parochial rates ; after occupying the premises some 
time, the defendant quitted them, leaving claims 
for poor's rate and land-tax unpaid, which the 
plaintiff* as landlord was obliged to pay : — Held, 
that he could not recover the amount from the 
defendant in an action for money paid, because as 
there was no original liability on the defendant to 
pay, it could not be said to be money paid to his 
use. Spencer v. Parry, 179. 



ATTACHMENT. 

See Bail. Evidence. Pleading. 

Sheriff. 



Practice. 



An attachment will not be granted for not 
obeying a judge's order which has not been made 
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a rule of Court, but by tbe same motion it may be 
made a rule of Court, and an attachment may be 
obtained for disobedience thereof. Hinchcliffe v. 
Jo7i€s, 337. 

A motion for an attachment for not obeying a 
subpoena should be made at the earliest possible 
opportunity after the contempt has occurred. The 
Court, on the ground of delay, discharged a rule 
for an attachment for not obeying a subpoena to 
give evidence at a trial of an indictment for a mis- 
demeanor on 11th Dec. when the application was 
not made until the following Trinity Tenu. Rex 
V. Stretchy 322. 

"Where there had not been personal service of 
the rule of Court and Master's allocatur ^ but copies 
had been left, and notice had been given of a call 
that would be made, the Court made a rule for an 
attachment against an attorney absolute, where on 
showing cause against the rule nisi he did not 
deny having received the papers and notice. Bot- 
tomlcy v. Belchamhery 362. 

There must be personal service of the rule nisi 
for an attachment, though there has been per- 
sonal service of the rule, for disobedience to wnich 
the i-ule nisi for the attachment issued. Birket 
V. HolmeSy 659. 

A rule to show cause why an attorney should 
not pay his client a sum of money, having been re- 
ferred to the Master, who found a certain sum due, 
and made his allocatur accordingly, whereupon the 
rule was made absolute: — Heldj that a rule for an 
attachment for the non-payment was not absolute 
in the first instance. Ryan v. Farnell, 641. 

ATTORNEY. 

The Court will take judicial notice who are at- 
torneys of the Court. Ex parte Hoare, 211. 

On a summary application against an attorney, 
it must appear upon the affidavits that he is an 
attorney of the Court. In re Beckey 417. 

Draft of the articles of the clerkship to an at- 
torney allowed to be inroUed, where the original 
was lost through the misconduct of the person 
who had them delivered to him to be inrollcd. 
Ex parte Beckenden, 193. 

If an attorney's clerk has been absent part of 
the five years with his master's consent, but has 
served on at the end of the five years, under the 
same articles, an equivalent additional time, he is 
entitled to be admitted. Ex parte Frosty 111. 

Where the notice of admission as an attorney 
was given with a view to admission in Easter 
Term, but by mistake the name of the person with 
whom he resided was inserted instead of the name 
of the party to whom he was articled, the Court, 
on an afiidavit of the mistake, and denying any 
intention to evade inquiry, allowed him to be ad- 
mitted on the same notice on the last day of Tri- 
nity Term. AnonymouSy 146. 

Where a second christian name of both the 
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master and clerk was omitted in the articles of 
clerkship, and the notice of intention to apply for 
admission described the parties by such second 
christian name, the Court allowed the admission 
on having an affidavit of the identity of the par- 
ties in addition to the usual affidavits. Ev parte 
Crafty 375. 

The notice for the admission of an attorney 
having been omitted to be given in the K. B. 
office, through inadvertence, the Court allowed 
fresh notice to be given for admission on the last 
day of the following term. Ex parte Slonehurstf 
517. 

The notice for the admission of an attorney 
was, by the inadvertence of an agent's clerk, given 
in the books of the Chief Justice, but not in tbe 
books of the other judges of the Court ; imme- 
diately on its being discovered the notices were 
given : — Htldy that the party might be admitted 
on the last day of the term. Ex pai te Woolright, 
517. 

Where a person wanted to go abroad to practise 
as an attorney, he was admitted without giving a 
full term's notice. Ex parte HulmCy 366. 

Where a person put up the notices on the third 
day of term for his admission as an attorney on 
the last day of the same term, he was refused ad- 
mission, though he stated particular reasons for 
not complying with the usual rule. Ex parte Par^ 
sonSy 349. 

Where on application for the re-admission of 
an attorney it was not stated that he had not prac- 
tised since he last took out his certificate, the 
Court compelled him to pay a fine of 5/. besides 
the arrears of duty, on his re-admission. Ex parte 
Stonecrofty 368. 

Rule granted to re-admit an attorney without 
a term's notice, where the omission to take out the 
certificate for the current year was the act of the 
agent. Ex parte Fordy 192. 

Where by some inadvertence the necessary affi- 
davits could not be procured for the re-admission 
of an attorney on tne last day of the term for 
which he had given notice, the Court, on applica- 
tion the first day of the following terra, refused to 
admit him, but allowed the notices then to be 
given for the last day of tbe same term. Ev parte 
Mos/fv,331. 

If an attorney has practised after he ceased to 
take out his certificate, but has had the penalties 
remitted by the commissioners of stamps, he may 
be re-admitted on taking out his certificate for 
the current year. Ex parte Tufkiuy 516. 

An application to commit a person to pri- 
son under 22 Geo. 2, c. 46, s. 11, for having 
acted as an attorney not being qualified, must 
also be to strike the agent, through whom the 
business was transacted, ofi' the rolls. In re 
Hodgsony 110. 

An attorney who resided at A. occasionally 
occupied pail of a house in B., where his articled 
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clerk Kred, the names of both being on the door. | 
The derk was in the habit of attending a court ; 
of requests and before magistrates, as such derk, : 
but deriving a pro6t to himself therefrom : he 
also conducted an appeal in the name of his 
master, who allowed part of the bill to be paid 
hy a suit of clothes made for the clerk. It also 
appeared that several suits, issued out of K. B., 
wid been placed in the hands of an officer to 
be executed, having the master s name upon 
them, for part of which he paid, but referred 
the officer to the clerk for the remainder, say- 
ing, it was the clerks business and not his; i 
and that as an action carried on in K. B. in the i 
name of the master, with his knowledge and | 
concurrence, the clerk appeared and acted as the | 
attomev, and after verdict obtained, claimed to . 
have the costs paid to himself, and objected to 
have them paid to the master: — Held, that this 
was a case within 22 Geo. 2, c. 46, s. 1 1 ; and . 
the Court ordered the attorney to be struck off 
the roll& In re Palmer, 55. 

Where the London agent of an attorney re- 
siding in the country omitted for more than a 
jear to take out a certificate for him, but after- 
wards a certificate was taken out but he was not 
re-admitted, and he continued to practise, and 
employed another person, ignorant of the omis- . 
rion r^arding the certificate, as his London agent, 
bat upon notice of the facts, and of his legal ; 
liability, ceased to act as an attorney, and in the : 
next succeeding term applied to be re- admitted, 
and was re-admitted accordingly : — Held, that the 
new agent was not liable, under the 22 Geo. 2, 
c. 46, to be struck off the rolls for permitting an I 
imquaUfied person to practise in his name ; for 
though under the 37 Geo. 3, c. 91, s. 31, the 
omission by an attorney for a year to take out his 
certificate makes his admission null and void, it 
does not render him an unqualified person with- 
in the meaning of the 22 Geo. 2, c. 46. In re 
Hodgson and Ross, 265. 

Held, also, that the country attorney was not, 
under the circiunstances, liable to be imprisoned 
under that statute. Id. 

Attomies are not bound to sue in Courts of 
Bequest, although the attachment of privilege is 
taken away by the Uniformity of Process Act. 
Xjyer v. Levi, 640. 

It is no cause for striking an attorney off the 
rolls that he has commenced several qui tarn ac- 
tions for the purpose of revenge. Er parte War- 
ren, 113. 

Where in a judge's order referring an attor- 
ney's bill to be taxed under stat. 2 Geo. 2, c. 23, 
8. 23, the usual submission of the client to pay 
what is found due was omitted, the Court refused 
to refer it to the Master to tax the costs of the 
taxation, more than one-sixth having been taxed 
off, even though the attorney had submitted to 
the taxation, and a balance had been found due 
by him to the client. Howard v. Groom, 355. 

On the taxation of an attorney's bill, very 



nearly one-sixdi was tand ofl^ and aftevwaidi tk 
mle to refer back the bill for fau u rti on was dis- 
charged on the merits: no ofajecticm was how- 
ever made to items being inserted in the bin of 
costs instead of the cash account, where, if they 
had been inserted, more than one-aixth would 
have been deducted : — ^The Court afterwards re- 
fused, on a fresh mle, to listen to that objectiaB. 
Harrison v. Ward, 353. 

Items of the costs taxed in two actions and 
paid by the attorney, and for which he had re* 
ceived no specific pa3rment finom his client, are 
properly inserted in the bill of costs, and need 
not be in the cash accoont. Id* 

Where an attorney agreed to save a party 
harmless from all costs of some suits, on his be- 
ing allowed to retain half of whatever sums were 
recovered, the Court neverthdess ordered him, 
on application of the party with whom the agree- 
ment was made, to deliver his bill of oosts^ for 
the piurpose of having it taxed. In re Masters, 
348. 

Such an agreement amounts to maintenance, 
and is illegal. Id. 

A person who is the real plaintiff in a canse^ 
but who is obliged to sue in the name of another, 
may apply to the Court to have his attomey't 
bill in the cause taxed. Id, 

The Court has no power to refer an attorney's 
bin to taxation, at the prayer of a peiaon who is 
not the original client, but who has nltimatdy 
paid the bill. Doe d. Palmer ▼. Roe, 339. 

Where an action of ejectment was hrought on 
the forfeiture of a lease by the breach of the 
covenants, and a compromise was come to, by 
which the old lease was to be surrendered and a 
new one granted, and the costs of the lessors of 
the plaintiff were to be paid, which was done, the 
Court refiised afterwards to refer the hill of costs 
of the attorney to the lessors of the plaintiff for 
taxation. Id. 

Where the attorney of the defendant in an eject- 
ment went to the lessor of the plaintiff (a female) 
who had succeeded in the ejectment, and in the 
absence of her attorney obtamed her signature to 
a paper, which he took away, though at the time 
she said she wished for time to consult her attor- 
ney, the Court ordered it to be given up to be 
cancelled. In re Ann Oliver, 79. 

Where an attorney having the custody of cer- 
tain papers has been ordered by the Court of 
Chancery, in which he has been made a party to 
a suit, to deliver them into the custody of the 
officer of that Court; the Court of Kings Bench 
will not direct him to deliver them up, mongh on 
the application of a party interested in them, be- 
cause it would render the attorney liable to an 
attachment for non-compliance with the order of 
the Court of Chancery. In re Walmesley, 88. 

Where an agreement for a lease was in the hands 
of an attorney, and it was doubtful whether he 
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acted as attorney for both the parties to the agree- 
ment, in drawing it up ; the Court allowed one of 
the parties to inspect and take a copy of it. Ea; 
parte Bretiery 212. 

The Court refused a rule made on the behalf 
of the Crown, calling on an attorney to pay over 
to the receiver of stamp duties a sum of money 
Tvhich the attorney had received from his client, 
an executor, for the purpose of paying legacy 
duty, but which he had not in fact paid. In re 
FentoTiy 310. 

The Court will not order an attorney to repay 
a sum of money paid to him voluntarily under an 
agreement to give him one-third of what was re- 
covered in an action, the application not having 
been made until 13 years after the money was 
paid. Ex parte Yeatman, 510, 

The Court refiised to order an attorney to de- 
liver up a deed which had been given him by one 
of the parties to it to get executed by his client, 
who was to be another party. Ex parte Smart j 
526. 

An attorney got into his hands the proceeds of 
stock belonging to his client, sold out for the pur- 
pose of being invested on mortgage : he kept the 
money in his hands, paying interest to his client. 
To applications to re- invest the stock, he at first 
made evasive answers, but ultimately promised 
to do so. At length a rule was by consent made 
absolute upon him to re-invest on or before a par- 
ticular day, and pay the costs, or in default that 
an attachment should issue. On the day after 
the appointed day, a fiat in bankruptcy issued 
against him, under which he obtained his certifi- 
cate : no service of the rule and allocatur took 
place before the bankruptcy : — Held, on the ground 
that the circumstances established a case of fraud, 
that the bankruptcy afforded no answer to a mo- 
tion for an attachment : and the Court accordingly 
granted an attachment. In re Newberry, 575. 

Independently of the question of fraud, the at- 
tachment should issue, as it is only giving effect 
to the former rule. Per Lord Denman, C. J. 
Id. 

Where an attorney received money to pay over 
to a proctor for probate of a will, the Court re- 
fused to interfere summarily to make him account 
for it. Ex parte Cohen, 21 1 . 

Where, in an order to refer an attorney's bill 
for taxation, the usual undertaking to pay the 
amount when taxed is omitted; the Court will 
not grant an attachment for non-payment in pur- 
suance of the Master's allocatur. Ex parte Ward, 
212. 

The executor of a defendant who had expressed 
his satisfaction with his attorney's bill, and had 
made a payment on account, may yet have it re- 
ferred to be taxed, even after a lapse of four 
years. Woollaston v. Weston, 366. 

A rule nisi against an attorney to answer mat- 
ters in an affidavit, cannot be moved for on the 
last day of term. In re Turner^ 217. 



AUCTION.- See Sale. 



AWARD. — See Arbitration. 



BAIL. 

Where a defendant has paid the debt and 10/. 
for costs to the sheriff, in lieu of bail, under 43 
G. 3, c. 46:— Held, that he has, under 7 & 8 
G. 4, c. 71, till the day for perfecting special bail, 
to pay in the additional 1 0/. for costs. Stafford 
V. lA)ve, 195. 

And where, previous to that day, a bond fide 
correspondence to settle the action commenced, 
which did not terminate until after that day, and 
on the termination the defendant paid in the 10/. 
additional: — Held, that the plaintiff was not en- 
titled to have the debt and costs paid out of Court 
to him. Id, 

Time to justify bail, on account of the illness 
of one of the bail, refused, because it did not suf- 
ficiently appear on the affidavit he was really ill. 
Gab lent z's Bail, 111. 

Where there has been delay in applying to the 
Court to have a bail-bond set aside, which has 
arisen from compliance with the request of the 
plaintiff: — Held, that it could not be objected that 
the application was not made in a reasonable 
time. Gould v. Williams, 344. 

A defendant who has been arrested on a capias 
since the Uniformity of Process Act, and given a 
bail-bond, cannot discharge the bail-bond by a 
surrender into actual custody witliin eight days 
after the arrest. Hodson v. Mee, 398. 

In an action commenced by original, the decla- 
ration was amended under an order, by the addi- 
tion of new counts, and the damages being in- 
creased : — Held, that the liability of the bail upon 
their recognizance was not afiected. Taylor v. 
Wilkinson, 451. 

An affidavit of justification of bail describing 
one as of a parish which contained 7000 inha- 
bitants, but not saying of any street, is sufficient. 
Hunt's Bail, 520. 

Stating the bail was possessed of property to 
the requisite amount " over and above nis just 
debts,' but omitting the words '* what will pay," 
is also sufficient. Id. 

Stating he was not bail in any other action for 
any defendant, is also sufficient. Id. 

Where a bail-bond, in reciting the writ of c«- 
pias, stated that ** a copy of the writ was duly 
delivered to ," omitting the name of the de- 
fendant, and likewise omitted his name in the 
statement of the condition of the bond, the Court, 
in an action of escape brought against the sheriff, 
would not supply the deficiency. Holding v. 
Raphael, 571. 

A defendant having given notice of bail ac- 
cording to the rule of T. T. 1 W. 4, is bound to 
3h2 
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adopt the fonn of affidavit of jurtificatioti given 
in that rule. Peiaons Bail, 663. 



BANKRUPT. 

See Attoexet. Pleadixo. Sale. Slander. 

A notice of an act of bankruptcy given to the 
Bank ofEnglandj in London, in time for commu- 
nication to be made to the branch banks, is suf- 
ficient to bind the bank, in respect of transactions 
with the bankrupt, at any of the branch banks of 
that estabUshment. WiUis v. Bunk of England, 
620. 

The assignees of a bankrupt may recover in 
trover, firom the Bank of England, the amount of 
bank post bills changed by an agent of the bank- 
rupt at a branch bank, after notice of the act of 
banknq>tcy given to the Bank in London, in suf- 
ficient time to have been communicated to the 
branch bank. But they cannot recover from the 
Bank the amount of a similar bill changed by a 
honAfide holder for value after the act of bank- 
ruptcy, but without notice, and by him paid into 
the Bank. Id. 

An action was referred to an arbitrator, and 
the defendant paid a sum awarded against him, 
but not the costs of the cause, as they had not 
been taxed. A fiat then issued against him, after 
which the plaintiff taxed his costs: — Held, first, 
that those costs were provable under the fiat; 
secondly, that the defendant having paid them to 
the sherifi* on an attachment before he obtained 
his certificate, the Court would order them to be 
repaid to him afterwards, the sheriff having still 
the amount in liis hands. Bishop v. Leigh, 664. 

BASTARD.— See Guardian. 



BILL OF EXCHANGE AND PROMIS- 
SORY NOTE. 

See Affidavit. Limitations, Statute of. 
Payment. Pleading. 

In an action by an indorsee against the ac- 
ceptor of a bill of exchange, the Court refused to 
allow a plea denying tlie drawing, as well as a 
plea denying the acceptance. Gilmore v. Hague, 
523. 

Where, to a plea of no consideration, in an 
action on a bill A exchange, there is a replication 
that consideration was given, setting it out under 
a tcilicet, and concluding to the country, no new 
matter is alleged so as to make it necessary for 
the plaintiff to prove the particular consideration 
set out. LowY. Burrows, 12. 

Where the buyer of goods paid for them by his 
own acceptance, and after the bill had been ac- 
cepted the seller altered the date of it, and there- 
by vitiated it: — Held, that by so doing he did not 
preclude himself from suing for the original debt; 
and consequently that he might recover for the 
goods sold. Atkinson v. Hmodon, 77. 



In an aclioo by the indorsee against the in- 
dorser of a note made tpedaXLy payaUe at a par- 
ticular place, where the allegation of presentment 
in the declaration was general, but do objection 
was taken on account of the variance at the trial: 
— Held, that it was no ground for a new triaL 
Trinder v. Smedletf, 164. 

If the drawer or indorser of a bill of exchange 
or promissory note receives due notice of its du- 
honour from any person who is a party to it, it 
enures for the benefit of all, and is sufficient to 
make him liable upon it, though the party who 

S'ves the notice be not the holder, or the agent of 
e holder, at the time. Chapman ▼. Keene, 165. 

In an action on a bill of exchange by indorsee 
against drawer, the only evidence of notice of dis- 
honour was a statement made by the defendant in 
conversation with a witness, in which he said, **[ 
have several good defences to the action ; in the 
first place, the letter (containing notice of dis- 
honour) was not sent to me in time." This state- 
ment was left to the jury as evidence of due notice 
of dishonour: — Held, by Litiledale, J., Patieum, 
J., and Coleridge, J. (Lord Denman, C. J., dis- 
sentienle), that the jury were not warranted in 
presuming that due notice had been given. 
Braithcaiie v. Coleman, 229. 

Where a person takes an indorsement of a 
promissory note from, the payee, with notice that 
the payee was indebted to the maker in a greater 
amount than that in the note, on separate trans- 
actions: — Held, that the indorsee could not re- 
cover on the note, except to the amount of some 
advances he had made on the security of the note 
before he had the notice. Goodall v. Roy, 333. 

In an action to recover the amount of a check, 
where the defendant does not deny giving the 
check, but pleads that it was given for a gambling 
transaction, the plaintifi* is not bound to make it 
part of his case, nor to produce it for the purpose 
of the defendant giving it in evidence, unless he 
has received notice to produce it Beeves v. 
Gamhell, 567. 

An agent for the sale of goods was authorized 
to draw bills on the purchasers at the usual credit; 
and by the course of his employment he was to 
transmit them indorsed to his principals. He sold 
eoods at a credit beyond the usual period, and 
drew for the amount ; but instead of transmitting 
them to his principals, he used them for his own 
purposes. Tliey got into the hands of the de- 
fendant, a bill-broker, who discounted them: — 
Held, that proof of these &cts alone did not afibrd 
sufficient evidence of fraud connected with the 
defendant, to give the principals a prim&Jacie 
right to recover the amount of the bills from him 
as money had and received, and make it incum- 
bent on him to show that he gave full value for 
the biUs. DavU v. Willis, 679. 

Two joint and several notes were given to come 
due at different dates. After one of them had 
become due, the holder received from one of the 
makers a sum exceeding the amount of the note 



DIGEST. 



7a7 



which was clue, and exceeding his share of the 
aggregate amount of the two notes. This sum 
was received in discharge of that maker from 
whom it was received ; and the holder accordingly 
gave up to him the note that was due, and erased 
his name from the other note: — Heldj that such 
maker was discharged from all claim on the 
remaining note; and that thereby the other maker 
was also discharged. Nicholson v. Revell 756. 

QuarCf whether the holder of a note, merely 
erasing the name of one of two joint and several 
makers, is a discharge of the other. Id. 

A discharge by a debtee of one joint and 
several debtor, is a discharge of all. ld» 



BRIBERY. 

To constitute the offence of bribery at an elec- 
tion, under 2 Geo. 2, c. 24, s. 7, by ** comtpiing 
a voter to give his vote," by giving him a bribe, 
it is not necessary that the voter should vote in 
accordance with the wishes of the person who 
gives the bribe. The offence is complete, so far 
as the comiptor is concerned, by the act of giving 
the money, whether the voter have at the time of 
receiving it any intention of voting according to 
the bribe or not. Henslow v. Fawceit, 125. 



BRIDGE See Highways. 

An infant whose guardian is in possession of 
an estate, in respect of the tenure of which there 
is a liability to repair a bridge, is not liable to an 
indictment for non-repair, either as owner or 
occupier. Rex v. SuttoUj 428. 

A guardian in soccage is liable. Id, 

Quare, whether an owner who is not in occu- 
pation is liable. Id, 



BUILDING ACT.—See Executors. 



CANAL. — See Poor Rate. Statute. 



CERTIORARI.— See Way. 

The notice required by 13 Geo. 2, c. 18, s. 5, 
of intention to move for a certiorari to remove an 
order of justices, must be made six days, com- 
puted one day exclusive and one day inclusive, 
before the rule nisi is applied for; therefore, 
where notice was given on the 20th for a motion 
on the 25th, and the motion was made on that 
day, it was held insufficient, and the rule was 
discharged, but without costs. Rex v. The Jus- 
tices of Cumberland y 16. 

Certiorari to remove an indictment found at 
sessions, on the ground that the defendant was a 
magistrate, refused to a prosecutor. Rex v. Fe/- 



The defendant cannot have a certiorari to re- 
move a conviction for being found in pursuit of 
game, under 1 & 2 W. 4, c. 32. Rex v. Hes- 
ter, 650. 

In the 1 & 2 W. 4, c. 32, s. 45, (the Game 
Act,) is a general enactment that no summary 
conviction, in pursuance of the act, shall be re- 
moved by certiorari : — Held, that a writ of cer- 
tiorari might nevertheless be issued at the instance 
of a private prosecutor. Rex v. Boultbee, 713. 

CHURCHWARDEN. 

A rule for a mandamus to an archdeacon to 
swear in a churchwarden, is absolute in the first 
instance. Rex v. Archdeacon oj Lichfield and 
Coventry/, 463. 

COMMITMENT.— See Bankrupt. 

COMPENSATION. 

Where an assessment of compensation had 
been made to a claimant under the 3 W. 4, c. 46, 
(Greenwich Railway Act,) in one entire sum, 
and he was possessed of a leasehold interest as 
well as other subjects of compensation, the Court 
refused an application on behalf of the Company 
for another assessment to be made, on the ground, 
that as the value of the leasehold property was 
not assessed separately according to the act, it 
could not be known what would be the proper ad 
valorem stamp-duty to be affixed to the deed of 
assignment: the Court saying, that the difficulty 
would be obviated by putting on the deed a stamp 
applicable to the whole sum assessed, and re- 
citing all the circumstances of the case. In re 
The London and Greenwich Railivay Compani/f 
81. 

COMPOSITION WITH CREDITORS. 
See Bankrupt. 

CONSIDERATION.^See Smuggling. 



CONSTABLE.— See Assault. 

In such a case there must be a demand of ft 
copy of the warrant before any action brought 
against the constable. Barrons v. Luscombe, 457. 

Quare, whether magistrates have in any case a 
right to withdraw a warrant after they have once 
issued it. Id, 



CONSTRUCTION OF DEEDS. 
See Insurance. 

CONTEMPT.— See Bankrupt* 
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CONTRACT. 

See Agreement. Evidence. pLEiiyisr;. 

CONTUMACE CAPIENDO. 

Semble, that it ought to appear iipou the war- 
rant granted upon a writ of contuiimct capiendo 
that the suit was for a subject-matter which was 
exclusiyely within the jurisdiction of the Spiritual 
Court: therefore when a warrjuit merely stated 
that the suit was for slander, without showing 
that it was a slander, of which alone the Spiritual 
Court had cognizance, the Coiut granted a rule 
to show cause why the party should not be dis- 
charged out of custody. In re GalCj 59. 

Where a party in custody under writs of con- 
tumace capiendo applied for a rule to show cause 
why they should not be set aside for irregularity, 
with costs, and after the rule obtained also applied 
to the Chancellor, who decided that one of them 
was bad, and ordered the others to stand over for 
argument, the Court, on shoii-ing cause, enlarged 
the rule, with a stay of proceedings. Rex v. 
RickettSy 64. 

CONVICTION.— See Forcible Detention. 



COPYRIGHT— See Pleading. 

No action can be maintained for pirating a 
print, where the date of the first pubhcation nas 
not been engraved on the plate according to the 
provisions (^ 8 Geo. 2, c. 13, s. 1 : the perform- 
ance of the directions of the statute in that respect 
being a condition precedent to the right of pro- 
perty vesting in the proprietor. Brookes v. Cock, 
129. 

COPYHOLD.— See Devise. 

A custom in a manor required that the consent 
of the husband to a surrender by his wife should 
be expressed in the surrender and admission; a 
surrender was made by a wife at a general court, 
and the husband was present at that coiu-t, but in 
the surrender his consent was not expressed : — 
Held, that the surrender was inoperative, lleid 
also, that the Court could not infer from circum- 
stances that the husband's consent had been given. 
Doe d. Shelion v. Shellon, 287. 

Semble, that such a surrender would not be 
good, even if the husband were divested of all 
property at the time. Id. 



CORONER.— See Practice. 

CORPORATION. 
King Edward 1. by charter granted to the 



borough of Cunwtvon, that the constable for the 
time being of the castle of Carnarvon should be 
mayor of the borough, to be sworn in a manoer 
prescribed in the charter. The Marquis of 
AngUsea was appointed constable of the castle of 
Carnarvon by Geofge 3: he continaed in that 
office ontfl January, 1831, under that appoint* 
ment, and was then re-iq>pointed by WJluam 4: 
— Held, that his title was not complete, as mayor 
of tlie borough, until he had taken the oath re- 
quired by the charter; and, consequently, that 
an appointment by him of the defendant as de- 
puty mayor was invalid. Rex v. Roberts, 444. 

The grant by William 4 was a new appoint- 
ment to the office, and not merely a oonfinnatioa 
of the old appointment of the Marquis of Angle- 
sea, Id. 

Quaere, whether an officer in the situation of 
the constable of tlie castle of Carnarvon, can k^ 
point a deputy to be mayor of the borough; and 
if so, whether the appointment must be by deed. 
Id. I 

In an action by an attorney for his work and 
labour as such against a corporaticNi of which he 
was a burgess, the Court refused to grant him in- 
spection of the books of the corporation. Stevens 
v. Mayor of Berwick, 517. 

Under the 5 & 6 W. 4, c. 76, s. 8, places 
which arc made parts of boroughs, are made so 
for all purposes ; therefore, since the passing of 
that act, county justices have no jurisdiction over 
places which are inchided within the metes and 
bounds of a borough. Rex v. The Justices of 
Gloucestershire, 682. 

In an action by a corporation, a witness stated 
on the voire dire that he had been a member of 
the corporation, but that he was disfranchised :— 
Held, that the answer was not conclusive, so as 
to preclude further inquiry as to the mode of dis- 
franchisement The Bailiffs of Godmanchester 
V. Phillips, 686. 

He stated, in answer to such inquiry, that he 
was disfranchised by having resigned at a corpo- 
rate meeting ; he did not know the number pre- 
sent on that occasion, but referred to the corpora- 
tion books which were in Court: — Held, that it 
was competent to refer to those books, to show 
that there was not a sufficient majority present on 
that occasion, so as to invalidate the resignation, 
and show the witness to be still a member of the 
corporation. Id. 

A charter granted to a corporation, consisting 
of two bailiffs, and twelve assistants and conmion- 
alty, or the greater part of them, of whom the 
baUifis for the time being shall be two, to do cor- 
porate acts: — Held, that the necessary majority i 
must consist of the two bailifis, and a majority of 
twelve assistants ; and therefore that a meeting, 
at which the two bailiiis and six assistants were 
present, was not a good corporate meeting. Id, 
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COSTS. 

See Attorney. Executor. Husband akd 
Wife. Interpleader. New Trial. jBet- 
OFF. Witness. 

The exemption of a plaintiif executor from 
costs, mider 3 & 4 Will. 4, c. 42, s. 51, after a 
verdict for the defendant, is a matter entirely of 
discretion; and the decision of a judge upon the 
point is final : the power of the judge being 
under that statute co-ordinate with that of the 
whole Court. Maddox v. PhillipSf 251. 

Jn assumpsit on prpmises to an executor, the 
defendant on a noQ«uit is entitled to his costs, 
under the 23 Hep. 8, c. 15; and semble, that the 
Court has no jurisdiction to deprive him of them 
by the 3 & 4 WiU. 4, c. 42, s. 31. Spence v. 
Albert, 7, 

Thp burden of making out an exemption from 
co|to, under 3 & 4 Will. 4, c. 42, s. 31, on the 
part of an executor plaintiff who has failed in his 
action, lies on him ; because the exemption is an 
exception from the general rule under which 
executors who are plaintiffs and have failed are 
liable for costs. Farley v. Briant, 775. 

It is not sufficient for such a plaintiff to show 
that the action was brought bona fide under legal 
advice to try a doubtful point of law, which it 
was necessary to have decided in order to obtain 
an equitable administration of assets in a cre- 
ditor's suit. Id, 

The conduct of the defendant after action 
brought, relative to the mode of conducting the 
defence, will not be considered by the Court in 
exercising their discretion. Id. 

Where a jury, not being able to agree upon a 
verdict, were dismissed by the judge, but without 
the consent of the parties, the Court refused to 
grant the plaintiff, who obtained a verdict at a 
second trial, the costs of the first. Seally v. 
PoiviSj 118. 

The 74th rule H. T. 2 Will. 4, extends to give 
the defendant the costs of an issue found for him 
on a demise in ejectment, which the lessor of the 
plaintiff abandoned at the trial, though the evi- 
dence was equally applicable to the demise, upon 
which he succeeded. It is not necessary under 
the teiins of the rule, that the costs should be 
confined exclusively to the issue found for the 
defendant; but the question of amount is entirely 
a question for the master, with which the Court 
will not interfere. Smith and Payne v. Webber, 
10. 

Where, in case for libel, on the general issue, 
the jury found for the plaintiff, and also found 
as a fact, that a great part of the declaration did 
not apply specifically to the plaintiff; though 
there were intiendos by which it was endeavoured 
to connect him with the matter complained of: 
'^Heldf that the defendant was entitled to the 
costs of that part. Prudhomme v. Fraserj 5. 



In trespass, four defendants pleaded separate 
pleas by the same attorney; one the general 
issue and a justification, upon both of which he 
was found guilty; another, similar pleas, but was 
only found guilty on the general issue; and the 
two others the general issue only, upon which 
they were acquitted: — Held, that the costs pay- 
able to the three last might be set off against the 
costs which the plaintiff was entitled to recover 
from the first. Lees v. Kendall, 316. 

In trespass for assault, battery, and false im- 
prisonment, and tearing the plaintiff's clothes, 
there was issue upon a new assignment to a plea 
of son assault demesne. The jury found a verdict 
for the plaintiff with one shilling damages :— 
Held, that the judge had no power to certify 
under the 43 Eliz. c. 6, to deprive plaintiff of 
costs. Bone y. Dawe, Sll. 

Where in such a case the judge had certified, 
the Court granted a rule on the Master to tax 
the plaintiff his costs, notwithstanding the certifi- 
cate. Id. 

In an action for the diversion of a water- 
course, where a plea of not guilty was found for 
the plaintiff, but a plea denying the right to the 
water, for the defendant : — Held, that the de- 
fendant was entitled to the general costs of the 
cause. Frankum v. Earl of Falmouth, 337. 

Quare. Whether under the statute 7 Geo. 4, 
a prosecutor under recognizances to prosecute at 
the sessions, who prosecuted at the assizes, is en- 
titled to costs. Rex V. Jeyes, 325. 

Semble, that the statute meant to give costs to 
those parties only who have previously gone 
before a magistrate. It does not apply to cases 
where an indictment is preferred after a magis- 
trate has dismissed the complaint. Per Little- 
dale, J. Id. 

The Court will not interfere where a judge has 
granted a certificate under the stat. 43 Eliz. c. 6, 
to deprive the plaintiff of costs, except upon the 
question whether he had power to grant the cer- 
tificate. Cann v. Facey, 482. 

An application for security for costs, may be 
granted after plea pleaded. Fletcher v. Lew, 
430. 

Costs of increase form no integral part of the 
suit, as they are awarded by the Court in conse- 
quence of the damages recovered by the plaintifi^ 
and form the subject of a distinct and separate 
adjudication. Taylor v. Wilkinson, 451. 

In ejectment, where there was but one count, 
and the lessor of the plaintiff recovered judgment 
for part only of the lands claimed, the defendant 
succeeding as to the chief question in dispute: — 
Held, that the defendant was entitled to have his 
costs as to the part found for him set off against 
the costs of the lessor of the plaintiff, under the 
rule II. T. 2 Will. 4, I. 74. Doe d. En-itigton 
V. Eirin^ton, 502. 
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Tbe Court will not appoint any fixed time 
before which a plaintiff ig to give security for 
costs. Broughton t. Jeremy, 525. 

• 

The Court will not compel a plaintiff to give 
security for costs, because he was gone to serve 
in a foreign army in a civil war. Frodsham v. 
MyerSy 526. 

Where a verdict is found for the plaintiff on 
some counts and for the defendant on other 
counts, and the questions raised on the counts > 
found for the defendant are submitted for the 
opinion of the Court, in the form of a special 
case, on which the defendant obtains judgment, ', 
the Master, in taxing costs, should allow the costs 
of the special case to the defendant. Gosbell v. 
Archer, 559. 

The Court will not deprive a plaintiff of his 
costs under the 43d Eliz., because the action 
might have been brought in a Court of Requests, 
the trial having been before the sheriff on a writ 
of inquiry. Cluridge v. Smith, 667. 

A defendant cannot have leave to enter a sug- 
gestion to deprive the plaintiff of his costs, under 
a Court of Requests' Act, which is repealed, 
though the action was commenced before the act 
was repealed. Bliss v. Johnson, 648. 

A defendant is not entitled to double costs 
under the Middlesex Court of Requests' Act, an 
issue on the plea of tender having been found for 
him, and a verdict for the plaintiff under 40*. 
beyond the amount tendered. Dowries v. Bay, 
649. 

In case, for libel, there was a plea of not 
guilty, on which the verdict was found for tbe 
defendant, and several pleas of justification, on 
which the jury found for the plaintiff, because 
the defendant offered no evidence in support of 
them: — Held, that though tbe defendant was en- 
titled to the general costs, the plaintiff was en- 
titled to the costs of the issues on the pleas of 
justification, including both the costs of the plead- 
ings, and of evidence provided to rebut them. 
Spencer v. Hamerton, 700. 

The practice that where a rule is moved with 
costs, and is discharged generally, the costs are 
given, applies to rules for irregularity only. 
Drinker v. Pascoe, 651. 

A rule having been discharged without any 
mention of costs, though it was the intention of 
the Court to give the costs, and the rule having 
afterwards been drawn up in form as discharged 
with costs, the Court, the following term, refused 
to alter it. Id. 

An old Court of Requests' Act gave defendants 
a particular remedy for costs, where upon the 
trial the amount due was found to be under 40/.: 
— Held, this extended to trials before the sheriff, 
under the late stat. 2 & 3 Will. 4, c. 42, ss. 17, 
18. Croad v. Harris, 657. 

Security for costs may be applied for at any 
time before plea pleaded j even after the defend- 



ant has had an order for time to plead. Gurney 
V. Key, 203. 

Upon a motion to allow the defendant his 
cosU under the 43 Geo. 3, c. 46, the Coiut will 
refer to the judge's notes taken at the trial, in 
order to supply the omission in the defendant's 
affidavit of the amount recovered by the verdict; 
and the verdict of the jury in a question of a 
disputed account must be taken to be almost 
conclusive. Van Neuvel v. Hunter, 273. 

On a motion for costs under 43 Geo. 3, c. 46, 
the Court will not receive affidavits to show that 
the verdict was wrong. Ttctts v. Osbom, 274, n. 

The defendant is not entitled to costs under 
43 Geo. 3, c. 46, s. 3, where there has been a 
reference to arbitration entered into before ver- 
dict, even where, in the order of reference, there 
is a special direction *' that the costs of the ac- 
tion, of the reference, and of the award, are to 
abide the event of the suit in like manner as 
upon a verdict" Holder v. Baith, 8. 

The power of the Court under 43 Geo. 3, c. 
46, s. 3, to allow the defendant his costs, where 
he had been arrested without reasonable or pro- 
bable cause, was given to an arbitrator on a cause 
being referred, but the arbitrator made no order 
on the subject: — Held, that the Court could not 
afterwards make the order. Greenwood v. John- 
son, 184. 

To entitle the defendant to costs under 43 
Geo. 3, c. 46, s. 3, where the difference between 
the sum for which he was arrested and that re- 
covered is small, the defendant must show clearly 
to the Court that the arrest was without reason- 
able or probable cause. Payley v. Barker, 208. 



COURT OF REQUESTS.— See Costs. 

COVENANT— See Executor. Debt. 

CRIMINAL LAW.—See Assault. 

CRIMINAL INFORMATION. 
See Justice. Overseer. 

CUSTOM.--See Sea. 

In trespass quare clausum Jregit, on a plea of 
a right over the locus in quo, a witness for the 
plaintiff in cross-examination spoke of the exer- 
cise of the same riglit by other persons beside tbe 
defendant: on his re-examination he gave evi- 
dence of the right over places other than the 
locus in quo ; and the jury found for the plaintiff: 
Held, that the improper reception of thb evidence 



was no ground fur a new tr!el on tlie part of 
tbc defendant. The judge ought to have been 
requested to expunge it from hig notes at the 
trial. BUwitl v. TVegonning, 433. 

Where in trespass there is a plea of prescrip- 
tion, and several pleas claiming under tioncxiat- 
ing grants from different persons, and the evi- 
dence is usage, without showing any time at which 
such usage commenced, it ib no misdirection 
to tell the jury there is no evidence on the pleas 
of r.on-existing grants. Id. 

In trespass quart clautam Jregil, there was a 
plea claiming a right hjr custom, another by pre- 
scription, and several others by non-existing 
grants. The judge called the attention of the 
jury to the nature of the mode of claim, and told 
them, that in order to support the prescription 
exclusive enjoyment was necessary: — Heid, that 
it was no misdirection, as the expression " exclu- 
sive" was used to point their attention to the dif- 
ferent nature of the claim by custom as a public 
right, and by prescription as a private right. Id. 

Quare, whether the same person can have a 
right by custom, and a prescriptive right to do 
the same thing. Id. 



DAMAGES.— See Shehifi-. 2. 

Where in trespass for a forcible entry into a 
mension-hauBc under colour of making a distress 
fur rent, and remaining there for three or four 
days, the defence was lib. ten. and a justiiicatian 
under a distress for rent, to enforce a claim to 
the property, for which there was not the slightest 
foundation, and the jury gave lOODJ. damages; 
the Court refused to grant a new trial on the 
ground of excessive damages. Bland v. Bland 
and others, 167. 



3 Wm. & Mary, c. 14, where the cove- 
is only a surety, and the breach of cove- 
I not take place in his life-time. Farley 



DEBTOR AND CREDITOR. 

See Ass u NFS IT. 



DEED. 
Sec Covenant. 1 

A demise of an incorporeal hereditament can 
only be valid by deed; a demise by parol of a 
right of himling and sjwrtinft together with a 
messuage, is therefore void. Bird v. Uiggimon, 
61. 



EST. 79! 

If a man executes a deed, in ^rhich a former 
deed is recited to which he is a party, but which 
he has not executed, he does not thereby bind 
himself by all the conditions of the former deed 
in the same manner as if that also had been exe- 
cuted by him. Doe d. SlicUoa v. Shelloji, 267. 



DEMURRER.— See Pr*ctic 



DEPOSIT.— See Bail. 



DETINUE. 

In detinue for several things, the Court will 
not, on motion, assess the damage* as to one 
article, and strike it out of the declaration on ita 
being delivered up to the plaintiff. Phil^ v. Hay- 
ward, 108. 



Devise by a testator, describing himself as of 
Leveringtun, of " all and singular my messuages, 
lauds, tenements and hereditaments, of what te- 
nure soever the same may be, situate, lyine, and 
being at Levfriiietoa aforesaid, and in IViibeck 
St. Peter'i, and Wiikch St. Mari/'i," to trustees, 
one of whom he described as of Leverington Par- 
son Drove. The parish of Lceerington included 
a chapelry called Levfringlon Parian VroBt, and 
the testator had lands situate in Leverington, as 
weU within that portion of it called Leceringlon 
Parson Drove as the other; — Held, that land si- 
tuated in Leverington Panon Drove passed by 
the will. Doe d. Edwardi v. Johntoa, 439. 



offices and other edilices and buildings, yards and 
gardens to the same adjoining, and all the several 
closes, &c. called by the names, &c. with the ap- 

Eurtenauces, part of the iarm and lands then m 
is own occupation. A further devise was made 
to B. ot all other the testator's closes, &e. in the 
same place, with their appurtenances, except what 
he had before devised to X Several cottages ad- 
joining the house in which the testator redded had 
been purchased together with it by him, but had 
been separated by a wall, and were not at the 
time in his occupation: — Held, that they passed 
by the devise to X : held, also, that evidence of 
declarations by the testator, made at the time of 
giving inslructions for, and executing his will, 
were madmissible for the purpose of showing that 
he intended the cottages to go to B. Doe d. 
Pretdy V. Hallon, 328, 

A devise to a woman, " her heirs and assigns 
for ei'er, with the intention that she may enjoy 
the same during her life, and by her irill ^apm 



DI3C0NTrNUANCE.-Sw Pi 



D Tenant. P(,ead- 



A promissory note given by a tenant tn hia 
landlord on account of rent due, witbout there 
being any distinct agreement between the parties 
that It shall operate as a suspenaion of the right to 
diatrain, has not that efibct without it should be 
paid. Davit v. G^, fiO. 

[f a note given with such an a^ement nould 
have the eflect of auspending the nght to diatrain, 
the agreement must be Bpecially pleaded in bar to 
the avowry, as well aa the fact that the note was 
given OD account of the rent. Id. 

A protniasDry note given hy a tenant to his 
huidlotd on account of rent dne, ia no extinguiah- 
ment of the right to recover the amount by dis- 
tress, until it is paid. Id. 



EASEMENT. 

A party may so alter the mode in ivhicb he has 
been permitted to enjoy a rirfit to light and air, as 
to lose die right altogether. GarrM v. Sharji, 220. 



ECCLESIASTICAL LAW. 

A prohibition to an Eccleaiasticai Court, in a, 
cause which is clearly of ecclesiastical cognizance, 
does not lie where there has been an irregularity 
in the practice. Ex parte W, H. Cartnidiael 
Smyth, 417. 

The only instances in which the temporal 
courta can interfere to prohibit any pardcular 
proceeding in an ecclesiaetical suit, are those in 
which something is done contrary to the general 
law of the land, or manifestly out of the jurisdic- 
diction of the court. Id. 

Under 53 Geo. 3, c. 127, a. 7, the jurisdiction 
of the Ecclesiaatical Court is not taken away in 
all caaea where the amount of church-rate claimed 
does not exceed 10/., only in those cases where 
the vahdity of the rate, and the liability to pay, 
arenotiUaputed, Ricketlsv.Bodeahamandotheri, 
735. 



for leas than 101. Id. 

A prolubition doea not lie to an inferior cou 
alter sentence, unless the want of juri«dtctioo 1 
appOieul ou the Uxe of the procee£nga. Id, 



EJECTMENT.— See Iksoltbht. 
An acknowledgment by U 



good a service on his son on the lOtb/on. on tb* 
premises. Doe d. Martin v. Rot, 46. 

Land was devised in 1774 by a man to bii 
wife in fee ; and after having married again, dw 
lived on the property with her second husband tor 
nine or ten years, and then they left it and went 
to reside elsewhere, and were never afterwards 
in possession, but under wtiat ctrcumitances they 
left was not explained. The wife died in 182^ 
t»efore ber husband, who survived until 1832:— 
HeU, in ejectment, tliat the hrar of the wife was 
Itarred by the adverse possession of above fbr^ 
years ; though the wife was always under the dii- 
ahili ty of coverture, and the hustkand hod a tenaaew 
by the courtesy during his life, and it was aa- 
mitted that no fine had been levied. Doc i. 
Corbyn v. BToruton, 162, 

Rule that the service of a declaratian in q'ect- 
ment on the son of the tenant, should be a good 
service, made absolute ; where the affidavit c? the 
tenant, on showing cause, did not deny having 
received the declaration Irom his aon. Doe a. 
Wattt V. Bm, 199. 

Where the Christian name in die ni^tice to a 
declaratiun in ejectment is incorrec:^,and there ii 
an affidavit that the person sensed is the pecwm 
intended, it is sufllcient. Doe A. Froil v. Roe, 
217. 

A memorandum at the back of a decloratiMi in 
ejectment of die service four years back, in IIm 
hand-writing of a penoa who bad tince left the 
country ; — Held, not sufficient to allow judgment 
to be entered up against the casual ejector. Doc 
d. Twiiden\. Roe, 218. 

A tenant who has been served with a declara- 
tion in ejectment, cannot move to stay proceedings 
until the costs of a former ^ectment, in evety 
way similar, are paid, before he has entered into 
the consent rule. Doe d. Crockett v. Rat, SSI. 

Rule for judgment against the casual gector 
refused, where the house was found shut up diiM 
days before the term, and the declaration was 
fixed on the door, it appearing that the tenant 
was ill the habit of shutting up the house and 
staying away for Mveral days together. Doe i. 
Rovpcl V. Roe, 367. 

Where a tenant in possesion was very unwell, 
and afterwards died, and a declaration in «ecl- 
meiit was served on a person at the house where 
he was staying on the d^ of his death, it is not a 
good service. Doe d. Hartford v. Roe, 352. 

Where three sisters lived together, and there 
was service of a declaration in ejectment on ooe 
of them by delivery to the odier two the day tie- 
fore term commenced, the Court granted a nile 
nisi for judgment against the canud ejectw. Dot 
d, Grimu y. Rot, 369. 
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Service of a rule to compute at a houw where 
letters were directed to be left for the defendant 
by a notice affixed to the house where he had 
lately been residing, held gufficient. Provis v. 
Cantkyy 365. 

An affidavit of the service of a declaration in 
ejectment must state that the party served is te- 
nant in possession. Doe d. Talbot v. JRoe, 367. 

The affidavit of service of a declaration in eject- 
ment on an administratrix must call her tenant 
in possession, and state that the property was 
leasehold. Doe d. Rigby v. Hoe, 368. 

Where the notice at the foot of a declaration 
in ejectment contains the names of many tenants, 
it is sufficient that the copy served on each should 
contain the name of that one only. Doe d. Field 
v. Roey 516. 

In ejectment, if the tenant resides abroad, ser- 
vice on an agent who resides on the premises is 
sufficient. Doe d. Treat v. -Roe, 526. 

Where there was service in ejectment on the 
daughter of the tenant in possession, and he on 
the first day of term acknowledged the receipt of 
the declaration, but not that he had received it 
before the term: — Held, that it was not sufficient. 
Doe d. Harris v. Roe, 372. 

Where service of a declaration in ejectment was 
made at a house where it was sworn it was be* 
lieved the tenant was, but was denied for the pur- 
pose of avoiding the service, the Court granted a 
rule nisi for judgment against the casual ejector. 
Doe d. Turncroft v. Roe, 371. 

Where there was service of a declaration in 
ejectment on the wife of a brother of the tenant 
on the premises, who afterwards said she should 
go and see the tenant, and she next day left the 
premises, the Court gi'anted a rule nisi for judg- 
ment against the casual ejector. Doe d. Hubbard 
V. Roe, 371. 

Service of a declaration in ejectment on the 
mother of the tenant on the premises, is not suffi- 
cient even for a rule nisi for judgment against the 
casual ejector. Doe d. Mitchell v. Roe, 646. 

Service on the wife at her husband's house, not 
being part of the premises, is sufficient. Id. 

Rule for judgment against the casual ejector 
granted on an affidavit stating that the deponent 
had heard a person read and explain the declara- 
tion in another room to some one, whom he was 
told was the tenant, and was bedridden. Doe d. 
Tucker y. Roe, 671. 

Rule nisi for judgment against the casual ejector 
granted, the declaration having been read and ex- 
plained to the tenant, who refused to take it, 
whereupon it was served on her son. Doe d. 
Grimes v. Roe, 671. 

Rule nisi for judgment against the casual ejector 
wanted, where, on the service of the declaration, 
It was not explained to the tenant, who appeared 
to understana it. Doe d. Dovmes y. Roe, 671. 



Rule for judgment against the casual ejector 
refused, where it had been served on an agent of 
a mortgagor on the premises, and on his clerk at 
another place. Doe d. Sturch v. Roe, 672. 

An affidavit in support of a rule from the tenant 
in ejectment to confess lease and entry only, with- 
out ouster, on account of a question of joint-te- 
nancy being likely to arise, must show that the 
tenant is interested in the question. Doe d. Wills 
V. Roe, 668. 

Where in ejectment on two demises in separate 
counts, a verdict was taken for the plaintifi' on one, 
and for the defendant on the other, with leave to 
move to enter it on a point of law, and speedy 
execution was given to the plaintiff: — Held, that 
his having accordingly issued execution on the 
first count, was no bar to his also having judg- 
ment on the other. Doe d. Bank of England v. 
Chambers, 749. 

ERROR.— See Practice. 



ESCAP£.^See Bail. Sheriff. 



ESTATE. 

Where a lease for years, determinable on lives, 
was granted in 1732, and in 1784 the same lessor 
granted a similar lease of the same premises to 
another lessee, who always afterwards paid rent : 
and another person, who was in possession at the 
granting of the Second lease, claimed to be enti- 
tled to uie estate, on the ground that one of the 
lives in the first lease was m existence, and conti- 
nued to hold it until his death in 1811 : — Held, 
that he had no adverse possession to give him the 
freehold. Held also, that his widow, who conti- 
nued to hold after his death in the same manner 
until she died in 1827, had only a claim on the 
continuation of the estate which her husband had, 
and therefore acquired no right by adverse pos- 
session. Rex V. Axbridge, 74. 

EVIDENCE. 

Where an expression used in a written instru- 
ment has a technical meaning, parol evidence is 
admissible to show that it has been used in that 
sense, and not in its ordinary meaning in common 
parlance, although that may be perfectly clear and 
unambiguous in itself: therefore where the lessee 
of a coal-mine covenanted to get the whole of the 
mines *^ not deeper than or below the level of the 
bottom of the mine" at a particular point: — Held, 
that parol evidence of the understanding amongst 
miners was admissible to show that the word 
" level" had a particular technical meaning, dif* 
ferent ftom its ordinary signification of ** hori« 
zontal line." Clayton v. Gregson, 159. 

Quare, whether a previous agreement between 
the parties for a lease of the same mine, and for 
which the lease was substituted, was also admis* 
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sible in evidence for the same purpose. Clapton 
V. G region, 159. 

The depositions are conclusive evidence in 
trover under 6 Geo. 4, c. 16, s. 92, in a case 
where the bankrupt might have sued if no bank- 
ruptcy had ensued, though the conversion be 
alleged to be after the bankruptcy. Rex v. 
Wrangle, 41. 

The production of an entry of the minutes of a 
contract made by a tliird party, in the presence 
of, and by the direction of two contracting parties, 
but not signed by either of them, is not the onl^ 
medium of proving the contract, unless there is 
evidence that the writing in fact constituted the 
agreement, and was taken to be so, and assented 
to as such by the parties ; parol evidence of the 
terms of the contract is therefore admissible with- 
out accounting for the non-production of the 
written minutes. Id, 

A bankrupt sold goods before his bankruptcy 
to the defenaant for cash, but after they were de- 
livered, the defendant refused to pay for them, and 
claimed to set off against the value, the amount of 
some running acceptances of the bankrupt then 
in his hands. The assignees, treating the pur- 
chase as a fraud, sued the defendant in trover, 
alleging tlie conversion to be after the bank- 
ruptcy. Notice to dispute the act of bankniptcy, 
and petitioning creditor's debt, having been given : 
— Held, that the depositions were conclusive evi- 
dence of these facts. Kitchener and others v. 
Power, 174. 

Wliere issue is taken on a plea which would be 
bad on demurrer, because inconsistent with the 
admission of the party on the record, evidence in 
support of it cannot be rejected at Nisi Prius, 
Bowman v. Rostrow, 221. 

In ejectment by the heir at law, the defendant 
set up a will of the ancestor, whereby he devised 
all his property to his wife, who afterwards mar- 
ried the defendant One of the attesting witnesses 
stated that he had prepared this will, but that about 
a fortnight afterwards he had prepared a second 
will, which was executed and delivered by the 
testator to him, and which, \ipon the testator's 
death, he delivered to the defendant's wife. No 
notice to produce the second will was given : — 
Held, that the witness could not be asked in cross- 
examination, *^ whether at the time the testator 
signed the paper he made any declaration as to 
its being his last will and testament," or " whether 
he and any other persons had attested the paper 
in the presence of the testator." Doe d. Phillips 
V. Morris, 226. 

If one party takes an interest in land under 
auother, although that interest be wrongfully ac- 
quired, he cannot afterwards dispute the title of 
the person under whom he took that interest ; 
therefore where a party under a fraudulent pre- 
tence borrowed the keys of a house from another, 
and then retained the possession : — Held, that he 
(ould not dispute the title of the lender in au 



ejectment, so as to maintain his own possession. 
Doe d Johnson v. Bai/tup, 270. 

Where lands were let by auction, subject to 
conditions of sale, and a memorandum of (he 
tei-ms was signed by the auctioneer and the tenant, 
and underneath there was a signature of approval 
by the owner, and a direction to pay the rent into 
the hands of the auctioneer : — In an action of use 
and occupation brought by the auctioneer against 
the tenant, in which a verdict had been found for 
the plaintiff, the Court granted a new trial, upon 
the ground that the case had been left as an entire 
question of fact, without the attention of the jury 
having been called to the legal effect of the me- 
morandum. Evans v. Evans, 239. 

The question whether a fixture can be removed 
by a tenant without substantial injur)' to the pre- 
mises, is a proper question for the jury, upon an 
issue whether the fixture is removable or not by 
law. The question whether removable by law or 
not, is a mixed question of law and fact. Avery 
v. Cheslj/n, 283. 

The Court will take judicial notice of the day 
of the week on which a certain day of the month 
was. Hanson v. Shackelton, 342. 

A deed of assignment of a mortgage by demise, 
to which the original mortgagor, wlio was tenant 
in fee, and the mortgagee were parties, recited 
the mortgage deed : — Held, in ejectment by the 
executor of the assignee of the mortgage, that this 
recital afforded sufficient evidence of title without 
producing the mortgage deed. Doe d. Rogers v. 
Brook, 400. 

Where an instrument under which both parties 
claim title is produced, under a notice to produce, 
it may be read against the party producing it 
without regular proof of its execution. Doe d. 
Wilkins v. Wilkins, 574. 

The architect gave an order to the parties by 
whom he was employed to pay a particular sum 
out of his commission to a creditor : — Held, on 
the trial of an issue directed under the Interpleader 
Act, between the creditor and the architect, to tiy 
the right to the money, that a copy of an afHdavit 
sworn by the architect in another action against 
the parties by whom he was employed, in which 
the order was set out, and which copy his attorney 
had admitted to be correct, was good secondary 
evidence for the plaintiff of the order which was 
lost: — Held also, that in the absence of any evi- 
dence to the contrary, the order must in such 
an issue be presumed to have been duly stamped. 
Pooley V. Goodwin, 567. 

In an action for a libel contained in a song, 
which had been published by singing in the streets, 
a witness who had sung it was called, but the 
identical copy from which he had sung it could 
not be produced, notice to produce the original 
having been given, proof that a copy produced was 
similar to that which had been sung; that the 
manuscript had been delivered by H., one of the 
defendants, to M., the other, to print; that M. 
acQording:ly printed IQOO copies, and sent 300 t>f 
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them to H, ; and that several were delivered hy 
him to the witness, was held sufHcient evidence 
from which a jury might infer a joint publication 
by both the defendants. Johnson v. Httdsonf G80. 

In an action by a surveyor for making some 
plans, which were inaccurate, but which had been 
given in evidence on the trial of a cause, semblct 
that the effect which they had on the jury in agree- 
ing on their verdict is not evidence. Armstrong 
V. Murshallf 648. 

A release by an individual member of a corpo- 
ration to the corporation of all his interest in the 
subject-matter of the action, will not render the 
corporator an admissible witness in an action of 
trespass brought by the corporation for an injury 
done to the corporation land. The Bailiffs of 
Godmunchester v. PhillipSf 686. 

The statute 3 & 4 W. 4, c. 42, s. 26, which 
renders competent witnesses who are interested, by 
reason of the verdict or judgment being evidence 
for or against them, on an indorsement of their 
names being made upon the record, does not ap- 
ply to such a case. Id. 

Accounts of the receipts of the tolls of a fair 
and market, signed by a person deceased, calline 
himself the clerk of the steward, also deceased, 
are not admissible as evidence of the title of a 
claimant to the tolls, though found amongst the 
muniments of the claimant's ancestor. Baron de 

Riitzen and Wife v. Farr. The Same v. Lloyd, 

735. 

In ejectment, to try the validity of a will, the 
question turned upon the sanity of the devisor, 
arising from general imbecility. Letters of va- 
rious dates and upon various subjects, written to 
him by persons of respectabiUty, since dead, in 
which he was addressed as a person of sound 
mind, found shortly after his death in his library 
with the seals broken, were tendered and received 
in evidence, without any proof of answers being 
returned or any other act done by the devisor in 
relation to them: — Held, on motion for a new 
trial, on the ground of the improper reception of 
evidence, that the letters were not admissible : — 
Held also, that if evidence had been given of any 
act done in relation to them by the devisor, the 
letters would have been admissible : — Held also, 
that as they were improperly received in evidence, 
the proper course was to grant a new trial with- 
out entering into an inquiry as to what might 
have been the extent of their effect, or whether, 
without them, there was sufficient evidence to 
sustain the verdict. Doe d. Tatham v. Wright, 
729. 

A deed having on it the seal of the Bank of 
England, and immediately round the seal the 
words ** Sealed by order of the Governor and Di- 
rectors of the Company of the Bunk of England," 
and the signature " James Knight, Secretary," 
was produced in evidence. The seal was verified; 
but Mr. Knight was not called, nor his absence 
accounted for : — Held, that the above words were 
not to be considered as an attestation of the exe- 



cution ; and, therefore, that it was not necessary 
to call Mr. Kniaht as an attesting witness. Doe 
d. The Bank of England v. Chambers, 749. 

EXCISE.— See Sheriff. 



See Costs. 



EXECUTION. 

Practice. Sheriff. Warrant 
OF Attorney. 



Where judgment was entered up by consent, 
and a vrritten agreement made to pay a certain 
sum, and refer the balance in dispute to arbitra- 
tion, the Court will not allow the execution to be 
taken out for the balance, on affidavit of a different 
arrangement having been subsequently come to 
in conversation, Butsey v. Day, 114. 

Afler time had been several times given to a 
sheriff to make a return to a writ of Ji,fa. a rule 
was made, allowing him to withdraw' from the 
execution, and to be at liberty 'to re-enter and re- 
levy in case the invalidity of a commission of 
bankruptcy in a particular cause was established. 
The sheriff withdrew, and the cause came on for 
trial, but went off entirely on a point of law, and 
the commission was still contested before the 
Lord Chancellor. Tlie goods had been in the 
interim again seized by another sheriff under an- 
other writ. The Court, however, made a rule on 
the first sheriff to return the first writ of Ji»fa. 
Wilton V. Chambers, 116. 



EXECUTOR.— See Costs. 

To make a man liable as executor de son tort, 
it is not essential that the dealing with the chat- 
tels of the deceased should be in the character of 
executor ; therefore, where a party had received 
possession of goods from the widow of a deceased 
person, being aware at the time that they were 
the property of the deceased : — Held, that it was 
sufficiently an intermeddling to make him liable 
as an executor de son tort, Sealley v. Powis, 2, 

A possession of goods which the defendant had 
received from the deceased in his life-time, under 
a colourable sale, may be sufficient to charge him 
as an executor de son tort. Id, 

An executor or administrator may be liable, as 
the owner of the improved rent, for the expenses 
of pulling down and rebuilding a pai-ty-wall under 
the authority of the Building Act (14 Geo. 3, 
c. 78, s. 41,) even though he has no other assets 
than the improved rent. Thacker v. Wilson, 131. 

The expenses of pulling down and rebuilding a 
party-wall are a charge upon the land in the 
hands of the owner of the improved rent. Id, 

Where an administrator was sued upon the 
statute, and pleaded that he was only the owner 
in his character of administrator in right of his 
intestate, and after setting out an unsatisfied judg- 
ment against himself also as administrator, alleged 
that he had fully administered all the estate biit 
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a turn which was not lufficient to latisfy the judg- 
ment; — Held, on demurrer, that the plea was no 
answer to the action. Thacker v. WiUon, 131. 

- On an issue taken on a plea of plene adminis- 
travitf the amount of probate stamp is not any, 
even prim&facie^ evidence of the amount of assets 
come to the bands of the executor. Mann v. Lang, 
441. 

It is, however, admissible evidence on the sub- 
ject of assets, on the ground of its being a decla- 
ration made by the executor at the time of ob- 
taining probate, of his expectations as to the 
amount of assets. Id, 



FELONIES.— See Sale. Sheriff. 



FORCIBLE DETAINER. 

In a conviction under 8 H. 6, c. 9, for a for- 
cible detainer, it must appear on the face of the 
conviction that there was an unlawful entry. Rex 
V. John Wilson, 387. 

A conviction for a forcible detainer on the view 
merely of the justices, without any evidence of an 
unlawful entry, is bad, even though information 
and complaint of an unlaw^ expulsion be stated. 
Id. 



FOREIGN ATTACHMENT. 

See Conversion. 

FRAUDS, STATUTE OF.— See Agreement. 
GAME. — See Certiorari. 

GUARANTIE. 

Where the defendant addressed to the plaintiff 
the following letter, which he dated and signed, 
" I hereby agree to see you paid, within three 
months from the date hereof, the amount of 5/. 
due to you on account of Mr. G, M. jun. : —Held 
not simicient to bind the defendant under the 
Statute of Frauds, the consideration for the pro- 
mise not being sufficiently expressed. Ckmcey v. 
Tigott, 20. 

The mother of an illegitimate child has no 
power to appoint a guardian for it under stat. 12 
Car. 2, c. 24, s. 8. Ex parte Glover, 508. 

Therefore the Court of K. B. will not, on 
habeas corpus, order an illegitimate child to be de- 
livered up by a person to whose care it had been 
committed by the mother, into the custody of a 
person who was appointed guardian and devisee 
m trust for its benefit by the will of the mother. 
Id, 



HABEAS CORPUS.- See Witness. 

A habeas corpus will not lie to bring up a pri- 
soner, in a county jail, for the purpose of voting 
at the election of a member of parliament Ex 
parte Jones, 7. 

On a rule for discharging a prisoner who was 
arrested under process from an inferior court, and 
brought up into this Court by habeas corpus cum 
causa, it is no objection that the affidavits on which 
the rule is obtained are intituled in a cause in this 
Court Per Littledale, J., and Patteson, J. Per- 
rin V. West, 401. 

Where a cause is removed by habeas corpus 
from an inferior court, the cause is not out of Court 
for want of declaration until after four terms from 
the time of bail put in. Norrish v. Richards, 437. 

Proof that a plaintiff had not declared in an 
action removed by habeas corpus within two terms, 
is not sufficient evidence of a determination of the 
suit to support an action for malicious arrest. Id, 

Quare, whether an action for a malicious arrest 
can be maintained when the cause has been re- 
moved from an inferior court by habeas corpus. 
Id, 

The rule H. T. 2 W. 4, No. 35, applies to all 
Courts and to nil causes, whether ori^naliy brought 
in a superior Court, either by serviceable or bail- 
able process, or removed there by habeas corpus. 
Id, 

Quare, whether in an action for a malicious 
arrest, the mode in which the original action is 
determined must be such as in itself shows a want 
of reasonable cause. Id, 

The Court of K. B. will grant a rule absolute 
in the first instance for a habeas corpus to bring up 
the body of an infant, if it is probable that it may 
be concealed. Ex parte Glover, 508. 



HIGHWAY.— See Way. 

Upon a question on the non-repair, by a parish, 
of a road in which there is an arch over a stream 
of running water, which is contended to be a 
county bridge, it is no objection on the sround 
of misdirection, that the judge at the trial ex- 
pressed his opinion to the jury as a matter of 
fact, that it was a culvert only, and not a bridge: 
even though in expressing that opinion, ne 
seemed to ground it upon the fact of there being 
no parapet walls. Rex v. Whitney, 147. 

Nor is it any misdirection to state, as a strong 
fact, that the defendants suffered judgment by 
default in a former indictment; and that he 
thought such conduct on their part prevented 
them from taking the objection. Id, 

The Highway Act, 13 Geo. 3, c. 76, ss. 30 & 
45, directing the assessment for highway rate, 
enacts, that it shall be ah equal assessment on 
the occupiers, not exceeding 9d, in the pound on 
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the yearly value of the lands, &c. — Heidi that a 
cognizance alleging an assessment not exceeding 
9d, in the pound upon all occupiers of lands, was 
not sufficient, without expressly alleging that it 
was an equal assessment on the yearly value, 
Morrell v. Harvey, 728. 



HUSBAND AND WIFE. 

See Copyhold. Limitation. Statute. 

Where a wife had in one single instance 
bought goods which were delivered at the lodg- 
ings of her mother, without her husband's know- 
ledge, but for which he subsequently paid: — 
Held, in an action for other goods also bought by 
the wife from the same tradesman, and defivered 
at the lodgings of the mother, but at a different 
place, that evidence of the facts was proper to be 
left to the jury, to show an agency in the wife, 
and a sanction of her dealings bv her husband ; 
and the jury having found for the plaintiff, the 
Court refused to disturb the verdict. FUmer 
V. Lynn, 59. 

In an action by husband and wife for an as- 
sault on the wife brought without the husband's 
consent, the Court will stay proceedings until an 
indemnity for costs is given to the husband. Har- 
rison V. Almond, 519. 

INDICTMENT. 

A prosecutor in an indictment for a nuisance, 
may be compelled to give a particular of the acts 
of nuisance intended to be reUed on. Rex v. 
Curwood, 310. 



INFANT.— See Guardian. 



INFERIOR COURT.— See Mandamus. 

Where a defendant suffered judgment by de- 
fault in the Palace Court: — Held, it was too late, 
after the jury were sworn on the writ of inquiry, 
to remove the cause by habeas corpus. Smith v. 
Stocking, 194. 

Where a sheriff has set aside a judgment in 
the County Court: — Held, that whether he could 
do so or not, a mandamus could not be granted to 
compel him to issue execution on the judgment 
Eldridge v. Fletcher, 199. 



INSOLVENT. 

See Attorney. Contract. Lords' Act. 

Pleading. 

The Court for the Relief of Insolvent Debtors 
has full power to imprison a man for a contempt 
of its authority, in not performing a condition to 
which he had consented by his counsel on 
making a nde absolute; and its jurisdiction being 



clear, this Court will not inquire upon affidavit 
into the circumstances under which it has been 
exercised. In re Chapman, 449. 

An agreement was made to withdraw the op- 
position to a person's discharge under the Insol- 
vent Debtors' Act on condition of his giving a 
bill for the debt, and his son guaranteang the 
payment of it, and the opposition was withdtrawn, 
and after the discharge the bill was given: — 
Heldf that such bill was contrary to the policy of 
the Insolvent Debtors' Act, and the party having 
been arrested on it, the bail-bond was ordered to 
be delivered up to be cancelled. Gould v. Wil- 
liams, 344. 

Where a defendant agreed to pay a weekly 
sum, which was to be increased upon a contin- 
gency,'and this was made a rule of Court: — Held, 
that a discharge under the Insolvent Debtors' 
Act did not extend to subsequent accruing pay- 
ments ; and that an attachment might issue tat 
the non-payment. Lawrance v. Walker, 205. 

It is not sufficient to serve a notice on the 
plaintiff's attorney when the plaintiff himself is 
dead, in order to entitle a defendant to his dis- 
charge under the Small Debtors' Act, but inquiry 
must be made for the personal representative 
also. Ex parte Richer, 518. 

Service of a notice under the Lords' Act, on 
the landlady of a house where a creditor lodged, 
is not sufficient. Wood v. Gompertz, 524. 

A warrant of attorney was given, subject to an 
agreement that judgment was not to be entered 
or execution issued until a certain time, unless in 
the meantime the defendant became bankrupt or 
insolvent: — Heldf that the word "insolvent" 
could not be restrained to taking the benefit of the 
Insolvent Debtors' Act, but that the plaintiff 
might proceed on the warrant of attorney, on the 
deiendant bein^ in such a situation as to owe 
more than he had assets to pay with. Biddlc' 
combe v. Bond, 612. 

An insolvent having inserted in his schedule 
the consideration given for, and the amount of 
an annuity, but not some arrears due at the time 
of filing the schedule: — Held, that he could not 
afterwards be arrested for those arrears, there 
being no intention to mislead. Jervis v. Jones, 
654. 

Judgment having been recovered in a debt 
for 20/. debt and li. as merely nominal damages, 
the defendant is entitled to his discharge under 
the Small Debtors* Act. Fogariy v. Smith, 644. 



INSURANCE. 

A vessel was insured "at and from her port of 
loading in North America, to her port of dis- 
charge in England.** She took in part of her 
cargo at Cockaigne in New Brunswick, and then 
sailed further up to Bucktush, a place within 
seven miles of Cockaigne, higher up in the same 
bay, and within the genenu jurisdiction of the 
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Eame custom-house at Si. John's, but having & 
ciulom-houae officer equally with Cockaigne, en- 
titled to fiTHnl clearanceB. At Bucktush she took 
in a further part of her cargo, and returning to 
Cvckaigne there completed her cargo: — Held, in 
an action for a loss which occurred after the 
vessel had sailed on her voyage, that the going 
to Buckluilt after she had commenced taking in 
her cargo, was a deviation which vitiated the 
policy. Biouia v. Tayltur, 578. 

The term "port of loading" means the place of 
loading only. Id. 

By the rules of a mutual assurance association, 
by which both the assured and assurer were 
members, the policies were to commence on the 
day the ship was accepted, and to continue in 
force for twelve months from that time. The 
■hip 



2lBt of October, 1829, one of thi 
had a power of attorney to execute policies on 
behalf of the members, signed a policy on the 
ship on the behalf of tlie assurer, the fact of the 
loss being at that time known to all parlies: — 
Held, that the assured might recover on such a 
policy: — JJeld, secondly, that the fact of the loss 
having occurred before the policy was executed, 
was no revocation of the pjwer of attorney : — 
Held, thirdly, that there was no objection to re- 
covering, on the ground that the execution of the 
policy was in contravention of the 35 Geo. 3, c. 
63, (Stamp Act applicable to policies). Mead v. 
Daviion, 156. 

In a policy by a member of a mutual insur* 
ance cluh, there was a memorandum amongst 
other exceptions, warranties, rules, terms, condi- 
tions, and agreements, that " all ships were to 
be inspected and approved hy a committee of the 
chlb, and that oil chain cables were to be pro- 
perly tested ;" — Held, in an action for a loss, that 
It was not a condition precedent which made it 
necessary for the insured to prove that a chain 
cable had been tested previously to the voyage. 
Harriton v. Douglai, 380. 

Payment of money into Court, in an action on 
a policy, admils that the ship was seaworthy. Id. 

Where, by the terms of a policy in a mutual 
insurance club, the amount of a loss is not to be 
drawn before a apecilicd day, ttie defendant in an 
action on the policy, by paying money into Court, 

Erecludes himself from objecting that tlie action is 
rought too soon. Id. 
Where an insured vessel strikes against ano- 
ther without either being in ieult, and both suflfer 
damage from the collision, and the amount of 
the gross damage is divided between them, and 
half of it paid by the captain of the insured 
vessel, in order to avoid detention in a forci^ 
port, such payment cannot be recovered from the 
underwriters as a partial loss. Devaia v. Salva- 
dor, 731. 

Wbeto an insured vessel puts into port to b« 



I repaired, and the seamen belonging to the ship 
assist in such repairs, the amount of their wages 



not assisted, other persons must have been e 
ployed for that purposcii Id. 



INTERPLEADER. 



Onai 



application by the sheriff', under 1 & 2 
Will. 4, c. 58, s. 6, if Uie judgment creditor doa 
not appear, the Court will order liim lo pay tht 

costs of the application to the adverse claimaaL 
Tomlinion v. Done, 123. 

Where an execution was levied under aji.fa., 
and the sheriff delayed making a sale for mm 
than two months, when a liat of bankruptcy is- 
sued against the defendant: — Held, that the 
filicriff was not entitled to aw'v to the C^Mrt 
under the Interpleader Act. Ridgivai/ v. Filher, 
189. 

A delay by the sheriff of eight days in seekhig 
relief under the Interpleader Act, is sufficient to 
disqualify him from applying to the Court. Id. 

The sheriff is not disqualified from applying 
under the Interpleader Act, where a whole tena 
has elapsed after a notice of claim under a fiat in 
bankruptcy, if the assignees were not chosen 
until after the term. Barker v. PAipson, 191. 

Tlie Court will not allow the sheriff the costs 
of applying to the Court under the Interpleader 
Act, but they will allow him extra eitpenses he 
may have been put to by obeying the rule of 
Court directing an issue. Armttage v. Fotler, 
208. 

It is not necessary for the sheriff to apply to 
tlie different parties for an indemnity, before he 



A claimant called upon by a rule under ths 
Interpleader Act to ccme in and state his claim, 
must give the particulars upon his afUdavil, to 
enable the Court to decide even whether he is to 
be made a party to an issue. Powell v. Lock, 
281. 

On the trial of an issue directed under the In- 
terpleader Act to be in the form of an action fbr 
money had and received, evidence may be re- 
ceived which in an ordinary cast would only 
stricily be admissible under a special count 
Hooley V. Goodwin, 567. 

Tlie sherifTcannot support an interpleader rule 
on a claim made on goods seized under a fi.Ja., 
in respect of an interest as a partner, even though 
the claimant states that on the balance of ac- 
counts the partnership is indebted to him, and 
that, therefore, he alone is beneficially interested. 
Holmes v. Menljce, 606. 

Where, in such a case, the execution creditor 
refused either to admit or deny tlie partnership, 



the Court enlarged the dme for retiimine the 
vrit until the eheriffwas indemnified. Holmtfi. 
Mentze, 606. 

The Court discharged a rule obtained by the 
■heritr under the Interpleader Act, it appearing 
that a 9on of the plaintin^ who was in partnership 
with his father as an attorney, was the under- 
aherifr. Ostler v. Bower, 653. 

A claimant to aome goods seized by a flherifT, 
not having appeared on a rule under the Inter- 
pleader Act, a rule for him to pay the plaintiff's 
costs is not absolute in the first instance. Shut- 
tleworth V. CUirk, 662. 
to take mom 
abide the event of a 
pleader Act, is only a rule niei. Stanley i 
fary, 069. 

JURISDICTION.— See Bankrupt. 



JUSTICES.— See Action. Mastcb and 

Sebvakt. 

On motion for a mandamui to justices to issue 

a, warrant to distrain for a poor's rate, it must ap- 

Car clearly to tlie Court that the warrant would 
legal, and that the parties applying have no 
other remedy to enforce the rale. Rei v. Hall 
and Dyer, 83. 

Where a highway rate was made, and there was 
no appeal against it, and on application to two 
magistrates, they refused to issue a distress war- 
rant, though an oS'er to indemnify them was 
made, but not actually tendered ; and it appeared 
there were reasonable doubts as to the Talidity of 
the rate, and as to whether the magistrates would 
not be liable to an action if they issued the war- 
rant: — HfU, that (he Court would not grant a 
mandamus to compel them to do so. JUi v. The 
Jvitices of Soinersettliire, 82. 

Where a statute gives a magialnite summary 
jurisdiction over certain complaints, and autho- 
rizes him to fine and imprison a party convicted, 
he must, if more tlian one defendant be con- 
victed, impose a separate fine on each, or other- 
wise the conviction will be had, and trespass may 
be maintained against him. Morgan v. Brown 
and another, 717. 

Where a local act of parliament declares that 
it shall be lawful for justices to issue their warrant 
to levy a rate imposed by certain commiasianers 
under (hat act, upon a neglect or refusal fa pay 
the rate, but does not contain any language di- 
rectly making it compulsory on them to issue it; 
they may reuae to issue the warrant till tlie patty 
has been summoned before them; and the Court 
will not compel them hy mandamm to issue a 
warrant in the first instance without any sum- 
mons. Rex V. The Justices of Stafford, 328. 

Where in such an act the power of entertain- 
ing an appeal against a rate is in the commis- 



sioners appointed under the act, and not in the 
justices, the latter may still reasonably require the 
party to be summoned before them previously to 
their issuing their warranL The proviuons of 
such an act must be treated in that respect like 
those of the 43 Eliz. Id. 

Where magistrates acting under the 50 Geo. 3, 
c. 49, examine overseers' accounts, declare a ba- 
lance, and maVe an order for the payment of that 
balance, and then issue a warrant to levy the 
amount by distress, they cannot, merely on the 
ground of"^ a doubt whether ihey have correctly 
ascertained the balance, withdraw the warrant, and 
so render the constable liable as a. tretpasser- 
Barrons v, Ltacambc, 457. 



LABOURERS.— See Mas 



D SeavANT, 



LANDLORD AND TENANT. 



Where, diu'ing the existence of a lease con- 
taining a proviso for re-entry in case of assign- 
ment or under-letting without licence in writing, 
the lessor, who had purchased (he remainder of 
the interest in it, engaged (o grant a new lease to 
the defendant, to take efTect on the expiration of 
the old lease : — Held, that the lessor could not 
maintain ejectment against the defendant on the 
fact of his possession, though no hcence in writing 
hod been granted, as there was a wuvet of the 
forfeiture, if any had taken place, or else there 
was no forfeiture at all, for the defendant came in 
with the lessor's consent Doe d. WaUktrhead 
v, Curwood, 140. 

Quiire, whether a mortgagee, by giving notice 
of the mortgage to a tenant, who comes into pos- 
session under a demise from a mortgagor after 
the mortgage executed, thereby makes him his 
tenant, unless semelhing has been done to make 
a new tenancy between the tenant and the mort- 
gagee. Partiiigloa V. Woodcock, 262. 

The question whether a fixture can be removed 
by a tenant without substantial injury to the pre- 
mises, is a proper question for the jury, upon an 
issue whether the fixture is removable or not by 
law. Apleatoan action of trespass by alandlord 
against his tenant for removing a cornice, stated 
that it was the property of the defendant, llial it 
was fixed up by bim with screws only, for the 

Surpose of ornament, that he carefully removed it 
unng the term, doing no unnecessary damage, 
and that he repaired ell the damage done. 'Die 
replication stated, thatit was affixed to the freehold 
of the house, and was not removable by law. 
Issue on (hat question : — Held, that i( was not a 
misdirection to leave it to the jury to say whether 
they were of opinion that the cornice was orna- 
mental, and wns so affixed to the freehold that it 
could be removed without auhatanlial injury; and 
that if ihey thought so, and that it had been so 
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removed, the tenant bad a right to remove it. 
Avery v. Chetli/n, 283. 

If one party takes an interest in land under 
another, although tliat interest be wrongfully ac- 
quired, he cannot aflcrwards dispute the title of 
tne person under whom he took that interest; 
therefore where a party under a fraudulent pre- 
tence borrowed the keys of a house fromanotner, 
and then retained possession: — Held, that he 
could not dispute the title of the lender in an 
ejectment, so as to maintain his own possession. 
jboe d. Johnson v. Baytup, 270. 

A lease for years was granted to a married 
woman living apart from her husband, under the 
supposition that she was a feme sole : — Held, on a 
question whether there had been an adverse pos- 
session, that it was not a misdirection to put it as 
a question whether the possession had been ad- 
verse as against the wife, instead of as against 
the husband. Doe d. Wilkins v. Wilkiris, 574. 

Covenant by churchwardens and overseers, who 
are lessees for years of premises, to keep tliem in 
good and tenantable repair, and at the end of the 
term leave the same in such good and tenantable 
repair, together with all buildings erected upon 
the premises : a further covenant not to convert 
the premises to a particular specified purpose, 
but, on the contraiy, keep the same for such pur- 
poses as they mignt think proper, provided the 
premises were left at the end of the term in the 
state and condition they were in at that time. 
After the expiration of the lease, succeeding 
parish officers held over, without any new agree- 
ment : — Held, that there was no implied promise 
to yield up the premises, at the expiration of the 
tenancy which existed after the determination of 
the lease, in the state in which they were when 
the original lease was granted. Johnson v. 
Churchwardens and Overseers of St, Peter, 
Hereford, 720. 

LEGACY.— See Executor. 



LIEN. 

See Attorney. Pleading. Sale. Ship. 

LIFE DURATION.— See Presumption. 



ing land, ii conveyed, no licence or covenant not 
to obstruct the access of light and air as then eih 
joyed is to be inferred from that circumstaiice. 
Id. 

Where the owner of adjoining land witnessei, 
without objection, alterations in the windows, 
there is no aCTeement on his part to be inferred 
at any time before the expiration of twenty years 
not to obstruct the access of light and air, by 
building up to the extremity of bis land. Id, 



LIMITATION. 

See Annuity. Mandamus. Trover. 

The 3 & 4 W. 4, c. 27, s. 42, limiting the re- 
covery of arrears of interest and rent to six yean^ 
docs not apply to actions commenced before 24di 
July, 1833, when it was passed. Fctddonv, Bart- 
lett, 477. 

LIQUIDATION. 

A delivery of goods by a debtor to his creditor 
in liquidation of a previous debt, is a sufficient 
part payment to take the case out of the Statute ti[ 
Limitations. Hooper v. Stevens and Wife, 480. 

LUNATIC. 

An order of removal of a lunatic to an asyhim, 
made by two justices under the 9 Geo. 4, c. 40, 
stated that the justices ** having made inquiiy 
into the circumstances and place of last l^af set- 
tlement of the said H. B. (the lunatic), we have 
adjudged that his said settlement is in the parish 
of St, N, :*' — Held, that it was sufficiently in ac- 
cordance with the form in the schedule to that 
statute ; and not objectionable on the ground that 
it contained no present adjudication upon the place 
of settlement Rex v. St, Nicholas, 141. 

A subsequent order under the same statute, 
after reciting the former order of removal, directed 
the overseers of the parish where the settlement 
was to pay a weekly sum '' for the maintenance, 
medicine, and care of the said H, B. (the lunatic) 
during so long time as the said if. n, hath been 
and shall be under the care of the keeper of the 
asylum :" — Held, that it was bad as to so much as 
was retrospective in its operation ; but valid for 
the residue. Id, 



LIGHT. 

^ The right to imobstructed access of light and 
air throu^ a window does not extend to access 
through a substituted window in the same wall, 
varying in size, elevation, and position. Blanchard 
V. Bridges, 630. 

Where the owner of adjoining land is a party 
to the deed, by which a house, witfi certain win- 
dows in it, together with a portion of the adjoin- 



MAINTENANCE.— See Attorney. 

MALICIOUS ARREST.—See Habeas Corpus. 

MALICIOUS PROSECUTION. 
See Pleading. ] 
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MANDAMUS. 

See Chuhch\vard£n. Inferior Court. Justice. 
Poor. Warrant. Witness. 

A mandamus will not lie to the Lords of the 
Privy Council, commanding them to receive a pe- 
tition praying them to rehear a decision upon a 
case heard before and determined by them, upon 
an appeal from an Ecclesiastical Court to the judi- 
cial committee, instead of a Court of Delegates. 
Ex parte William Carmichael Smyth t 128. 

Semhlcj that a mandamus will not go to an in- 
ferior court merely for the purpose of compelling 
the rehearing of a case already determined. Id. 

QiuBre, whether a mandamus will go to justices 
to direct an order to the clerk of the peace to 
suffer rate-payers to take copies of assessments of 
county rates, and orders of sessions relative to 
county rates, and of all payments made thereout, 
and to the clerk of the peace to produce his ac- 
counts of the expenditure of the county rates, 
together with his vouchers for the same ; the 
object of the application being to bring into ques- 
tion the legality of some of the payments. Rex 
V. The Justices of Staffordshire, 277. 

A mandamus will not go, unless it is clear that 
there has been a direct refiisal to do that which it 
is the object of the mandamus to enforce, either in 
terms or by circumstances which distinctly show 
an intention in the party to withhold from doing 
the act required ; and where, upon being required 
to do a particular act, the party said that he was 
ready to do it upon being indemnified, which the 
applicant refused to do, but afterwards took no 
further steps by making a direct application or 
otherwise to obtain an unconditional refusal: — 
Held, that the re^sal was not sufficient to war- 
rant the Court in granting a mandamus. Rex 
V. Brecknock and Abergavenny Canal Company, 
279. 

A mandamus was granted commanding the lord 
of a manor to hold a court leet for the purpose of 
iwpointing a high constable of a hundred, though 
the day on which the court had been usually held 
for sixty years past had gone by, it not being dis- 
tinctly sworn tnat the court was held on that par- 
ticular day by prescription. Rex v. T'he Lord 
of the Manor of Milverton, 282. 

A mandamus will be granted to hold a court, 
though above 200 years have elapsed since it was 
last held. Rex v. The Corporation of Wells, 
666. 

The Court will not grant a mandamus to admit 
an" heir to a copyhold, where it appears his claim 
is long since barred by the Statute of Limitations. 
Ex parte Phillips, 660. 

A mandamus will not go to inspect the accounts 
relating to county rates, on an application made 
to the Court of Quarter Sessions for the inspection, 
whilst the Court was in actual discussion upon 
the accounts. Rex v. The Justices of Notting- 
ham, 318. 



I The 4 & 5 W. 4, c. 48, merely changed the 
place where the business of allowing the accounts 
was to be transacted, but took no power relating 
to them from the justices. Id, 

A mandamus will not lie to a treasurer of a 
borough to compel him to pay costs to witnesses 
under the order of a judge, founded on the 7 Geo. 
4, c. 64, the treasurer being a ministerial officer, 
and subject for his refusal to an indictment. Rex 
V. Theophiltis Jeyes, 325. 

Where a poor-rate was made for a parish, and 
the name of a party who occupied lanos for which 
he was rated in another parish was inserted after 
the rate was made, the Court refused to grant a 
mandamus to magistrates to issue a summons and 
grant a distress warrant for non-payment of the 
rates, and the rule nisi was discharged with costs. 
Rex V. The Justices of Cardiganshire, 274. 

At sessions the jury gave a special verdict, 
which was, in fact, a veraict of not guilty, and it 
was entered in the book of the clerk of the peace. 
Afterwards the chairman told the jury they must 
re- consider their verdict; and they gave a verdict 
of guilty generally, but recommended the defend- 
ant to mercy, on account of his not doing the act 
with a malicious intent : and the verdict was then 
altered in the book of the clerk of the peace. The 
Court refused to interfere by mandamus to cancel 
the alterations. Rex v. Hughes, 313. 

The rule is absolute in the first instance for a 
mandamus to swear in a chapelwarden, where on 
the vacancy of a living there is a dispute between 
the curate and the sequestrator who should appoint, 
and each has appointed one. Kv parte Pew 
tniddock, 347. 

Where a rule for a mandamus to execute the 
ofHce of mayor was moved for so late in Trinity 
Term that the party had not time to answer the 
affidavits, the Court enlarged the rule until the fol- 
lowing term, though the charter day for dectine a 
new mayor would previously occur, until which 
time the public would be deprived of the services 
of the mayor, and though it was suggested that 
the party could have no answer to make to the 
rule. In re the Mayor of Walsall, 366. 

A return to a mandamus, which recited that a 
party had been required to deliver up books, &c. 
in his custody, and commanded him to do so, that 
he had no such books, &c. in his custody on the 
day of the teste of the writ, nor since, nor at the 
time he was so required, was held sufficient, al- 
though it was objected that the return ought to 
have shown that he had them not during the in- 
termediate time between the requisition and the 
teste of the writ. Rex v. Round, 546. 

It would have been sufficient to return that he 
had them not on the teste of the writ or since. Id, 

The Lords of the Treasury recommended a 
retired allowance to a public ofRcer ; and obtained 
a vote of parliament for a particular sum, which 
was received from time to time, under the Appro- 
priation Act, by the proper officer. In several 
3i2 
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letters written by their secretary these facts were 
stated, and directionB given as Co the mode of ob- 
taining payment. The Lords of the Treasury 
Tetiued to give an autliority to him lo pay it over 
to the individual to whom it vm grunted uubss 
upon conditions to which lie would not agree : — 
Held, that he had a legal right to the amount so 
received, which the Court would etiforce by man- 
damui. RcT v. The Lords Comminiunert if the 
Treamry, 533, 

The mandamus was directed lo the Lords of the 
Treasury to issue the proper minute or authority 
to insure the payment. Id. 

A patty whose right to an office baa been 
estabhihed by a verdict cannot have a peremptory 
moTidatnm to restore him to hia office until he has 
signed judgment in the action. Neale v. Boailes, 



MASTER AND SERVANT. 



In order to found the jurisdiction of magistrates 
to order payment of wages under the 20 Geo. 2, 
c. 12; 31 Geo. 2, c. 11, and 4 Geo. 4, c. 34, it 
should distinctly appear on the information diat 
the party complainmg was a servant within the 
meaning of the statute; and that the relation of 
master and servaiit existed between him and the 
party complained againsL Such facts appearing 
ID evidence is not sufficient. Wiles v. Cooper, 560. 

Magistrates have no right, under the 5 Geo. 4, 
c. 18, to imprison a master for non-payment of his 
servant's wages. That power is given only in 
cases of penalties and forfeitures. Id. 

Where a yearly servant is dismissed by his 
master before Che year is expired, for a cause 
which in law is sufficient to justify such dismissal, 
he cannot recover any wages, even pro rata, for 
such a period as has elapsed before his dismissal ; 
and where a, justifiable cause of dismissal exists, 
it is sufficient to prevent the recovering of wages, 
though the servant might not in fact have been 
dismissed upon that ground ; and it is not neces- 
sary that the cause relied on in answer to an ac- 
tion for wages, should have been stated at the 
time of the dismissal. RiJgwa^ v. The Hunger- 
ford Market Company, 244. 

A clerk to a public company, who was hired at 
a yearly salary, having received on the 29th 






that it 



of the directors to make a new appointment lo the 
situation of clerk, entered, on the Ilth April, on 
the minutes, a protest to an entry of that commu- 
nication, together with an order for calh'ng a spe- 
cial court on the 17th April, for the purpose of 
appointing a fit person to be cierk. On the 17di 
April, the directors, by a resolution, declared the 
clerk to be displaced from his situation. Il was 
put as a question to the jury, in an action fbr 
salary, whether the entry of the proCest was a suf- 
ficient ground to justify the dismissal ; and they 
found that it was. A verdict having been found 



for the plaintiff, the Court made absolute a rule 
for entering a nonsuit. Ridgaiay v. The Hunger- 
ford Market Coaipant/, 244. 

An appointment of clerk to a public company, 
was by a resolution which Elated the salary to be 
2D0i. perannuni, but idd nothing as to the period 
of payment ; the clerk acted as such and was paid 
several sums of 50i. each, at periods iuat after the 
uslud quarter days of the year: — Held, Cliat proaf 
of these facts warranted a declaration in an action 
for salary, which alleged the contract (o be at a 
salary of 200/. per annum, payable quarterly oti 
the usual quarter days. Id. 

Quere, whether a special action is not neces- 
sary to enable a yearly senant lo recover wages, 
where the contract is put an end to before the 
year is expired. Id, 



MESNE PROFITS.— See Eji 



MINE.— See Poor Rate. 



MORTGAGE. 



See Evidence. L, 



D Tenant. SvAitF, 



Query, whether a mortgagee, by giving notice 
of the mortgage to a tenant who comes into pos- 
session under a demise from a mortgagor alter the 
mortgage executed, therehv makes him his te. 
nant, unless something has been done to make ■ 
new tenancy between the tenant and the mort- 
gagee. Partington v. Woodcock, 262, 

If a lease be granted by a mortgagor prior to 
the mortgage, the mortgagee has the same rights 
(uainst the lessee, and Uiose claiming under Urn, 
tliat the mortgagor had, and no other than he 
had: and his remedy must be on tlie lease as 
assignee of the reversion, so long as the lease is 
in existence and the tenant acknowledges his title. 
I^ however, the lease be subsequent to the mort- 
gage, then the mortgagee may treat the lessee and 
all those who may be in possession as wrong- 
doers, and may bring ejectment, but ha cannot 
distrain or bring any acUon fbr the rent they have 
cotitracled to pay, as there is no relation of land- 
lord and tenant between them, if the tenant 
choose to pay the rent to the morlgaeee, and he 
accepts it, a relation of landlord and tenant is 
created between the mortgagee and the tenant; 
and the remedy of the mortgagee will depend 
upon the particular circumstances of each case. 
Rogers v. Humpbret/s, (!25. 

No notice is necessary to be given by the mort- 
gagee that he means to proceed against tenants 
when they have come in subsequently to the mort- 
gage, because in such cases their title is wrongf^ 
as against the mortgagee; but there may be cases 
where, in consequence of the conduct of the mort- 
gagee, notice may become necessary. Id. 



By a deed of settlement a inorlgagc term of 
1000 years was created, and lands settled lo £. R. 
for life, subject thereto, with divers remainders 
llie deed contained a power to E. R. to 



lease for ti 



yea 



r for 






E from her death. She demised under the 
power for seven years from her death, reserving 
the rent to the person who should be entitled for 
the time being to the freehold or inheritance: — 
HeW, that the trustees of the term for 1000 years 
were the parties entitled to the reversion ; and, 
consequently, that their assienee might distrain 
on the lessee: — HeM, also, tnat the fact of (tie 
trustees having joined in the ejectment against the 
lessee, which was still pending, did not prevent 
sueh distress. Sobers v. Utimphra/t, G25. 

NAVIGATION. 



Indictment for a nuisance in a navigable river 
and port, liy erecting a pier, which was an ob- 
struction to the navigation. The jury found that 
the erection was a nuisance to the navigation, but 
that the inconvenience occasioned by it was more 
than counterbalanced by the advantages of it 
given to the public -.—Held, that the bdictment 
was maintainable, and the verdict must be entered 
for the Crown. Rex v. Ward, 703. 

NEGLIGENCE.— See Principal and Aobnt. 

NEW TRIAL. 

See Affidavit. Dauaoes. Pbactice. 

No new trial will be granted merely for the 
purpose of reducing the amount of damages in an 
action on a bill of exchange. Seallt/ v. Powil, 2. 

On the modon for a rule niti, for a new trial 
of a cause tried before the sheriff or judge of an 
inferiorcotirt,under the3 & 4 Will. 4, c. 42, s. IT; 
the Court require that the notes of the nnder- 
eheriff or judge should be produced, together with 
an affidavit verifying them; or that it should be 
sworn that an application has been made for them, 
with a statement of the reasons why they are re- 
fused, so that the omission to produce them may 
be accounted for. Hall v, MiddUlov, 7. 

If the judge give his reasons for granting the 
certificate, and those reasons are erroneous, it is 
no ground of interference. Conn v. Facey, 482.- 

In trespass for shooting a dog, the only wit- 
ness called to prove the value, staled it to be 
50t., and that was not contradicted ; yet the jury 
found a verdict for 20j. The Court refused to 
interfere, either by increasing the damages, or by 
■■■ wtnal Id. 



If inadmissible evidence be received it ia ground 
for a new trial; and the Court will not consider 
the question of its materiality or effect upon the 
minds of the jury. Boron de Rutzenand Wife 
V. Farr; Same v. Ltoyd, 735; JJoe d. Tatkaia v. 
Wright, 729. 
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Where, in consequence of the affirmative of the 
issue being on the defendant, and his beginning 
the jury made a mistake, and found a veraict for 
the defendant, wbeu they intended to find for the 
plaintiff, the Court refiised to grant a new trial. 
BridgaiMod v. Wynn, 574. 

After verdict for the defendant and a rule nut 
for a new trial, the Court will not order the 
plaintiff to find seciuity for costs, he being in in- 
solvent circumstances and resident abroad. Oxtn- 
don v. Cropper, 642. 



OUTLAWRY. 

In proceeding to outlawry, since the Uniformity 
of Process Act, it is not necessary that the capiat 
should issue into the county in which the de- 
fendant is described as resident, MorrUv.Davkt, 
313. 



OVERSEER.— See Justices. Poor. 

It is not the imperative duty of an overseer to 
endeavour to prevent the spread of sma1l-pox 
amongst the poor, by furnishing the means of 
vaccination ; the Court therefore refiised an appli- 
cation for a criminal information Hgainst an over- 
seer as for a breach of duty, iu a case where he 
had in the first instance agreed to the vaccination, 
but atlerwards refused to fltmish the means of 
doing it. Anonymous, 315. 



PARISH.— See Pleading. 

Evidence of payment of rent to parish officers 
in their character as such, is evidence to show that 
the properly for which it is paid is parish property 
within the operation of the 59 Geo. 3, e. 12, s. 17, 
so as to enable the parish officers for the time being 
to maintain ejectment against a person holding 
under a lease granted by the pansh officers pre- 
■jualyto the statute. BoeA. Hiygsy. Terry, M7. 

A person holding under a lease granted by 
parish officers before the statute, is a tenant firom 
year to year. Id, 

PARLIAMENT. 



of Commons did not appear at the 
time appointed for taking the petition into conu- 
deration, or within one hour afterwards. A select 
committee was, however, ballotted for and ap- 
pointed; and having proceeded to adjudicatioi^ 
they declared that the petition was frivolous and 
vexatious :—He^ that the petition should have 
been discharged ; and that the election of the 
committee was irregular : consequently the Court 
refiised to allow ju%ment to be entered up on the 
Speaker's certificate of the costs of opposing the 
petition under 9 Geo. 4, c. 22. — Brmera V, 
Halamib, 410, 
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Judgment cannot be entered up on a certificate 

f ranted on the report of a select committee which 
as not been appointed according to the provisions 
of the 9 Geo. 4, c. 22. Brui/eres v. Halcombj 
410. 

Tlie Court will inquire into the propriety of the 
appointment of a select committee when it is 
caUed upon to give effect to the Speaker's certifi- 
cate, by allowing judgment to be entered up on 
it. Id. 



PARTICULARS OF DEMAND. 

Where a plaintiff had not complied with the 
rule of Court in giving credit in his particulars of 
demand for sums admitted to have been paid on 
account ; the Coiurt refused an application to de- 
prive him of costs, after the case had been referred 
to arbitration, on the terms of the costs abiding the 
event ; and an awcrd had been made on the whole 
matter. Smith v. EldridgCf 527. 

The rule which requires the sum or balance 
claimed to be stated in a particular of the demand, 
does not require the plaintiff to state the items in 
reduction of his demand : it is sufficient if he state 
the credit which he gives generally, so as to show 
the balance he claims. Id. 



PARTNER. — See Interpleader. 



PATENT. 

A patent granted to the patentee the exclusive 
privilege of making, using, exercising, and vending 
the invention, and prohibited other persons from 
making, using, or putting in practice the inven- 
tion : — Heldf that merely " exhibiting to sale" 
imitations of the invention was not any infringe- 
ment of the patent ; and a count in a declaration 
which only sJleged an exposure to sale, was held 
bad on general demurrer. Minter v. Williams, 
585. 

PAVING RATE. 

A mandamus will not lie to justices to enforce 
by distress warrants paving rates laid within the 
operation of the Metropolitan Street Act, 57 Geo. 
3, c. 29 ; the 38th sect, of that Act giving a re- 
medy by action, even though the rates are col- 
lected under prior local acts appUcable to particu- 
lar districts, by which the remedy by action is 
confined to cases where no sufficient distress can 
be made. Rex v. Justices of Middlesex, 462. 

The 57 Geo. 3, c. 29, s. 38, applies to districts 
which w^ere before regulated by local acts ; and 
enlarges the power of recovering paving rates by 
action, where the local acts give only a right to 
recover by action where no sufficient distress can 
be made. Id, 



PAYMENT INTO COURT.-See Pleading. 



PAYMENT 

See Agent. Guarantee. Pleading. 

In assumpit for money, the defendant pleaded 
payment and acceptance in accord and satisfaction. 
The plaintiff replied by merely assigning a dif- 
ferent debt, to which the defendant pleaded non 
assumpsit, — Held, that the only issue was whether 
there were two debts or only one, which the plain- 
tiff was bound to prove. Hall v. Middleton, 531. 

When in such a case the plaintiff proved one 
debt only, and the defendant proved pa3rment of a 
similar amount, but did not prove specifically that 
the payment was made on account of the debt 
proved ; and the jury found for the plaintiff: — 
Held, that the effect of such evidence was merely 
to identify the debt proved by the plaintiff, with 
that admitted by him to have been paid; and 
therefore that the question on the record, whether 
there were two debts cur only one, ought to have 
been submitted to the jury. Id. 



PLEADING. 

A declaration in an action on the case is a vari- 
ance from a writ in an action on promises, and 
will be set aside with costs. Scrivener v. Watling 
and Morky, 8. 

The expression " the whole action generally," 
in Reg. Gen. H. T. 4 W. 4, No. 9, means only the 
whole case contained in the count to which the 
plea is pleaded. Bird v. Higginson, 61. 

Where to debt on simple contract in an in- 
ferior court, not of record, the defendant pleaded 
both the general issue and set-off; and the plain- 
tiff, treating the latter plea as a nulHty, replied 
only to the first, and obtained a verdict and judg- 
ment : — Held, on a writ of false judgment, that as 
the defendant could not plead double, and the 
first plea was complete in itself, the second was 
surplusage, and the plaintiff was justified in taking 
no notice of it : and the judgment was affirmed. 
Chitty V. Dendy, 169. 

In trespass quare clausum Jregit, where the 
plaintiff describes the close in his declaration by 
abuttals, and the defendant pleads only a justifi- 
cation that the close is his property as a custo- 
mary tenement of a manor, but does not give 
any other description of the close, the plaintiff 
need not new assign, but is entitled to recover 
upon proving a trespass in a close in his posses- 
sion answering the description given in die de- 
claration, although the defendant may have a 
close in the same parish, which may also answer 
the description given in the declaration ; and that 
description may be more accurately applicable 
to the defendant's close than to that of the 
plaintiff. Lempriere v: Humphrey, 170. 

It is not accurate to describe a close as abuttiii^ 
" towards" a place. Id. 

A plea allowed, though inconsistent wi^ «ad 



Wilkiniim v. 

An allegation of a contract that work vas to be 
completed wUhin fourteen days before Mkhael- 
man-day, is not supported by evidence of an agree- 
ment to complete the work fourteen days before 
Michaelmas-day. Thomas v. Lambert, 224. 

Where lands were let by auction, subject to 
conditions of sale, and a memorandum of the 
terms was signed by the auctioneer and the te- 
nant, and uiideniealh there was a signature of 
approval by the owner, and a direction to pay the 
rent into the hands of the auctioneer : In an ac- 
tion of use and occupation brought by the auc- 
tioneer against the tenant, in which a verdict had 
been found foi the plaintiff', the Court granted a 
new trial, upon the ground that the case aad been 
left as an entire question of (act, without the at- 
tentinn of the jury having been called to the legal 
fact of the memorandum. Evani v. Evans, 239. 

Semble, that in tuch a case the auctioneer could 
not maintain use and occupation. Id. 

A sum of money was delivered by the plaintiff 
to the defendant to carry to a particular place, 
and there to pay to a certain person for the plain- 
tiff. The defendant took the money, but in an- 
swer to the inquiries of the plaintiff on the sub- 
ject, laid that he had lost it; — Held, that as- 
sumpsit for money had and received was main- 
tainable on proof of these iacts merely ; though it 
wa« ol^ected tliat the proper form of action was a 
special action for the negligence. Barry v. Ho' 
berti, 242. 

An appointment of clerk to a public company, 
was by a resolution which stated the salaij to be 
200/. per annum, but said nothing as to the 
period of payment; the clerk acted as such, and 
was paid several sums of 50/. each, at periods just 
after the usual quarter days of the year ; — Held, 
that proof of these faclB warranted a declaration 
in an eclion for salary, which alleged the contract 
to be at a salary of 2O0/. per annum, payable 
quarterly, on the usual quarter days. Hia^tcoy v. 
The Hungerford Market Company, 244. 

Quart, whether a special action is not neces- 
sary to enable a yearly eerfant to recover w^es, 
where the contract it put an end to before the 
year is expired. Id. 

A plea to an action of debt on a demise for 
rent, that long hefoie the time of the demise 
made, the plaindff had been discharged under an 
Insolvent Debtors' Act, and had been permitted 
by bis assignee to remain in the possession and 
management of premises, and to make the demise 
in question ; but that before any of the rent he- 
came due, the assignee gave a notice claiming to 
have the rent paid to him, whereby the defendant 
became liable to pay to the assignee, the rever- 
rion not beins vested in the plaintiff, and his 
right having, by reason of the notice, become de- 
termined—was held bad on special demurrer. 
Partington T. Woodcock, 262. 
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A pleaof defbnce to the said supposed cause of 

action in the declaration mentioned, if any such 
there be, is bad on special demurrer, because the 
qualifying liypothctieol expression prevenla it from 
bei[ig a confession. Morgetls v. Ba^es, 685. 

A plea to an action on a bill of exchange, that 
after it became due the defendant paid the amount, 
and that the holder never sustained any damage 
by reason of the non-payment thereof, at matu- 
rity, concluditig to the country, was held bad an 
special demurrer; and semble, that such a plea 
would not be good even if it concluded with a ve- 
rification, unless it went on to allege that the pay- 
ment was accepted in satisfaction. CAapman v. 
Vandeveldt, 685. 

It is tio cause of demurrer to commence a de- 
claration with the old statement, that the defend- 
ant is in the custody of the Marshal. Such a 
mode of declaring is tlie proper form when ths 
action was commenced in an inferior court, and 
has been removed; because the Uniformity of 
Process Act, and Rules made on it, do not apply 
to such a case. If such a mode of declaring be 
adopted in an action which was not commenced 
in an Inferior court, although the declaration 
would not be demurnile, it would be good ground 
for movuig to set it aside for irregularity. Dod 
v. Granl,ln. 

In an action by the second indorsee against 



dorsing the note, and that the first indotser in- 
dorsed it to the plaintiff without any considera- 
tion, and that the plaintiff always held it without 
any consideration," is bad on demurrer. Trinder 
V. Smedtey, 309. 

A defendant in custody of the Marshal cannot 
he cluuged in execution by a plaintiff in another 
suit, by a side-bar rule to the Marshal to acknow- 
ledge him incustody. Smith v. Sir E. B. Sarub,s, 
Bart. 377. 



the particular suit, is not merely irregular, but is 
wholly void and inoperative, and is not waived by 
lapae of time. Id. 

A defendant so charged in execution is esb^nied 
from saying that be was not propeily cha^d in 
execution by writ of habeas corpus, although the 
record of commitment alleged that he was brought 
up and (Gorged in execution in the partici^ar 
suit ; and the form of the record is the same 



habeas corpus orhy side-bar i 

A plaintiff may declare de bene esse when a 
hail-hond has been taken, and special bail has not 
been put in within eight days after the arrest. 
Hodson V. Mec, 398. 

The Court refused (o allow a plea that the de- 
fendant had probable cause, together with a plea 



An inalrament was mnde wheciiby the defend- 
BtitB promised to paj^ to the plaintiff or order a 
sum certain by inslalments, but it was thereby 
dedared " that it was thereby considered and 
iiilly intended by the receiver as well bb the gjver 
of that note of luind, that all installed payments 
thereupon whatsoever, from and imme^ately afler 
the decease of the plaintiff, should cease and be- 
come null and void to all intents and (lurposei 
against the eseoutors, &c. A declaradon de- 
scribed the instrument as an agreement or instru- 
ment in writing -.—Held, that a plea that the de- 
fendants did not make the said supposed promis- 
sory note in the declaration mentioned, was bad 
on special demurrer. K'or/ey v. Harriton, 426 . 

Such sn instrument is not a promissory note, 
being payable only on a contingency. Id. 

Quare, whether a plea which is in effect only an 
answer to the first count of a declaration, is not 
bad on special demurrer, if it begin as an answer 
to the whole action. Id. 

In an action of covenant, if the defendant 
pleads payment to the plaintiff on the record, 
who is only the nominal party to the suit, there 
being no fraud alleged, the Court will not take 
the plea off the file. Gibson v. Winter, 436. 

A replication to a plea to trespass de bonis 
aiportalit, justifying the removal of the chattels 
because they incumbered a close, as to a part of 
the goods de iajuTti, and aa to other part extra 
force and violence, was held good on special de- 
murrer. Vivian v. Jenkins, 463. 

Such B replication may affurd a several answer 
to difierent portions of the chattels. Id. 

If one answer be insufficient on demurrer, it 
will not affect the validity of the others. Id. 

A replication of de injuria to a plea setting out 
a title by demise, giving colour to the plaintiff) 
and justifying aa a servant, in trespass quare 
clausumjregil, Is bad. Id. 

A replication of excess to a plea in trespass de 
bonit ojpordrfw, juatifyingtlie removal of chattels, 
damage feasant, required, before the new rules 
H. T. 4 W. 4, a prayer of judgment; and the 
objection that there was no such conclusion 
might be taken on special demurrer. Id. 

Declarations must be intituled on the face with 
the name of the Court, Ripling v. Watts, 525. 

If a plea is a good plea when pleaded, but by 
the occurrence of subsequent matter becomes no 
answer to the action, the Court will not on that 
account direct it to be taken off the file ; there- 
fore, where toaKt./o. to revive a judgment, the 
defendant pleaded the nendency of a writ of error, 
the Court reltised to direct tliat plea to be tAkeu 



t of ei 



r being quashed. 



L mercantile 



Where a plaintiff relies upon e 
custom to support his claim for com 
certain amount, the defendant may, without any 
special plea, produce evidence to enow that under 
certain circumstances the custom is to pay but 
half that amount; the evidence being offered to 
show that the contingent reduction was part of 
the original contract, and not that it was a sub- 
sequent alteration so as to create a new contract. 
Broad V. M'Aylmer, 532. 

Nothing can be pleaded to a scire Jiicuis on a 
judgment, which, might have been [deaded to the 
original action. Baylis v. Ha^tcard, 609. 

In a proceeding by icireyiiciai on ajudgtnent, 
a plea of bankruptcy of the plwntiff must show 
distinctly that the bankruptcy happened at such a 
time that the defendant had no opportunity of 
pleading the fact to the original action. Id. 

A plea which left it uncertain whether the 
bankruptcy happened subsequently to the judg- 
ment, was held bod on special demurrer. Id. 

Indebitatus assurnpsit for work and labour, 
money pud, and on an account stated. Plea, as 
to 20/., parcel of the moniea in the first two 
counts mentioned, and as to 201., parcel of the 
money in the last count mentioned, that the said 
two sums were the same debt, and then parent 
in satisfaction of the 201. : — Held, on special de- 
murrer, that this plea was bad, for not sladng 
how much of the 20/. due on the account stated 
was applicable to the count for work and labour, 
and how much to the count for money paid: — 
Held, also, that it was unobjectionable on ac- 
count of the averment of identity, as that aver- 
ment merely amounted to an allegation that the 
sum due on the account stated was due on the 
same cause of action as the sums mentioned in 
the first two counts, which is allowable by the 
new rules. Mee v. Tomlinson, 614. 

A plea of set-off of a smaller anm than that to 
which the plea is applied, is bad. Id. 

A plaintiff may still reply nil debet to a set-off, 
notwithstandinK the rules H. T. 4 W. 4, II. 2, 3. 
Brown v; Dmioeney, 646. 

If he replies never indebted, he cannot give 
payment in evidence. Id. 

The Court allowed the defendant to add a spe- 
cial plea, stating that a certain contract was not 
in writing, it being uncertain whether that could 
be given in evidence under the general Issue. 
Smith v. Dixon, 66S. 

Declaration on a bill of exchange, describing it 
as drawn by one J. S. on J. W., indorsed by the 
said J. S. to the defendant, by the defendant to 
the said J. S., and by the said J. S. to the plaintiff. 
Plea: that the plainti^ without the knowledge 
of the defendant, look from the said J. S. a ct^ 
novit in an action brought by the plaintiffagunst 
the said /. S., and m gave him tim^ ffhereb^ 
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defendant was discbarged. Held, that the plain- 
tiff must be considered, from the statement m his 
own declaration, to have known that J. S, who 
drew the bill was the same person with J. iS. who 
indorsed it to him, and that his taking a cognovit 
from such a person was a discharge of the de- 
fendant, who was in fact a subsequent party to the 
bill. The omission in the plea to state that the cog- 
novit was given before action brought, or to state 
when it was given, so as to show whether the 
plea ought to have been in bar of the action 
generally, or only in bar of the further main- 
tenance of the action, is only ground for special 
demurrer. Hall v. Cole, 722. 



PLENE ADMINISTRAVIT.— See Executor. 



POOR. — See Apprentice. Lunatics. 

A pauper agreed to work for a master for a 
twelvemonth at 4s. a week, to work ten hours a 
day, from five o'clock in the morning till six in 
the evening, and to leave off the middle of the day 
on Saturday, so as to make up the ten hours a day. 
About a month after entering into the service, it 
was agreed that the pauper should receive one 
penny per hour for over-hours. The pauper 
worked over-hours at his master's request ; and 
sometimes on Sundays, for which he was paid; 
and he kept an account of his over-time by the 
direction of his master : — Held, that this was an 
exceptive hiring, which would not confer a settle- 
ment, liex V. Norton Bavant, 149. 

The nature of the tenure of an office to confer 
a settlement must be annual. The office of as- 
sistant petty constable, under the Cheshire Con- 
stabulary Act (10 Geo. 4, c. 97,) is not an annual 
office, therefore a general appointment to that 
office is not sufficient to give a settlement, though 
the pauper served the office for upwards of fifteen 
months. Rex v. Middlewich, 152. 

Semble, that if the appointment had been spe- 
cifically for a year, it would have been sufficient. 
Id. 

The parish of F, and the town of F. were co- 
extensive, and more extensive than the manor of 
F. B. which was within them, as well as four 
other manors ; but there was no paramount manor. 
There were two pounds in the parish, one in the 
manor of F, B, and the other in one of the other 
manors. The pauper residing under a certificate 
in the parish of JP. was appointed to the office of 
pinder for the town of JP. by the homage at a 
court baron of the manor of jP. B., and was duly 
sworn to execute the office, which he did for two 
years : — Held, that he was not legally placed in 
the office so as to acquire a settlement by serving 
an office. Uex v. St, Mary, Newmarket, 154. 



Quare, whether the office ofpinder of a manor 
be a public annual office sufiicient to confer a 
settlement ? Id, 

It is not by the 4 & 5 W. 4, c. 76, s. 79, com- 
pulsory on an appellant parish against an order of 
removal, to give notice of appe^ within twenty- 
one days after notice of the order of removal being 
made. Rex v. The Justices of Suffolk, 61S. 

It is to be presumed that notice has been given 
to the overseers of the parish in which a parish 
apprentice is bound, according to 56 G. 3, c. 139, 
s. 2, before the allowance is made by the justices; 
and it is not necessary for a party who reues upon 
the indenture at the sessions to prove that such 
notice has been given. Rex v. The Inhabitants 
of Whiston, 696. 

Such notice is necessary. Id, 

An occupation of a house by a person who 
was in the nabit of taking in labouring people to 
sleep in some of the rooms, sometimes lettmg a 
bed, sometimes half a bed, the letting being gene- 
rally by the night, but sometimes by the week, 
is, notwithstanding, an actual occupation within 
the 1 W. 4, c. 18. Rex v. St. Giles's in the Fields, 
693. 

The consideration expressed in an indenture of 
apprenticeship was 10/. paid to the master b^ a 
public charity, the trustees of which were parties. 
The apprentice's grandfather, however, agreed, 
without the knowledge of the trustees, to pay, and 
did pay to the master, after the execution of the 
indenture, 15/. more : — Held, that the indenture 
was void by 8 Anne, c. 9, s. 39, for not having 
inserted in it the full sum contracted for with, or 
in relation to, the apprentice. Rex v. Amersham, 
194. 

Bv the remilations of a prison, the appointment 
of the turnkeys and assistants employed was 
vested in the keeper, subject to the confirmation 
and approbation of the visiting justices. The 
salary was annual, and paid by the treasurer of 
the county, but in all other respects the turnkeys 
were under the immediate orders of the keeper, 
who had the power of suspension, but could not 
make a new appointment until an inquiry had 
been instituted by the visiting justices: — Held, 
that no settlement by hiring and service was 
gained by a turnkey so appointed. Rjcx v. 
Sparsholt, 692. 

A pauper hired a tenement for a year : upon 
the expiration of a year he assigned all his stock, 
crops, implements, and personal property to a 
trustee, for the benefit of his creditors. The 
trustee paid the year's rent out of the proceeds of 
the sale of that property ; and the pauper conti- 
nued to occupy the house only for the whole year: 
— Held, that as the assignment of the crops gave a 
right of entry on the lands, there was no sumdent 
occupation by the pauper to gain a settlement: — 
Held also, that the payment of the rent by the 
trustee out of the proceeds of the sale was not a 
sufficient payment of the rent by the pauper, as 



A boy waa apprenticed by the tnistees ofa cha- 
ritaUe fiiud, ana a premium of i5l. paid out al 
tliat fiind. Before tiiu enpiration of the term, tht' 
master, al the ceoueBt of tlie nppTenlice, verballi. 
and without the knowledge of tlic trustees, con- 
sented to hia serving tlie remainder of hia term 
with anotber person ; and agreed to give that per- 
mh " 6^. as part of tbe 131. paid aa a premium on 
the binding:" — Held, that the 6^. waa a valuable 
consideration paid to the second master, " o^e^ 
than what was given by any public charity," and 
therefore that toe tmnsfer waa void for want of a 
abtmped aastgnment. Rei v. i'akenham, 222. 

To ilo awny with a birth setllement by proof 
of the mother s settlement, it is not necessary to 
thow previously that the fatlier's settlement can- 
not be found. K*« v. Si. Mary, Leiceiler, 



A case established by primA Jacie evidence, 
may be answered by another primi facie case of 
a stronger character. Id. 



Tlie daughter of Irish parei 
of the age of IS, who had acquiri?d n< 



Is bom in England, 
lired no aettlement, 
became chargeable, and applied for relief; — Held, 
that she could not be removed to the parish where 
she was bom ; for that relief to her was relief to 
her father, which mode the whole family remov- 
able to Ireland, under 3 & 4 W. 4, c 40. iter 
V. MiUEad Old Town, 551. 

The 3 & 4 W. 4, c, 40, is not repealed or al- 
tered by the 4 & a W. 4, c. 76, so that the law as 
respects relief given to the children of Scotch or 
Iriab parents, as r^pilaled by the former statute, 
is not altered by the latter. Id. 

A pauper was committed to gaol on a chaise 
of bastardy for want of sureties. The fiither of 
the girl became his surety, and he was let out, 
and returned immediately fiom the gaol to W. 
On coming to T4'. tbe father took lodgings for him 
at W. The pauper having resided about a week 
in the lodginga married the girl, and continued to 
reside in tiie same lodgings until he waa ri:moved 
fi»m W. The aesaiona quashed the order, on the 
ground that tbe pauper had not come to inhabit 
ui H', within the meaning of the statute 13 & 14 
Car. 2 : — Held, on a case stating the above facts, 
that the finding that the paujier did not come to 
inhabit was not conclusive to prevent the Court 
fVom considering the question whether or not the 
facts stated showed a coming to aettle within the 
statute: — Held, also, that there was a coming to 
settle within the meaning of the statute. Per 
Paltaon, J. and Wiltiums, J. ; Coleridge, i., dis- 
aentienfe. lUi v. Woolptt, 483. 

A pauper's mother applied to a carpet-weavo' 
to tate Uie pauper into his employment Tbe 
master agreed with her to take him for two yean 
on trial, after which, if the pauper and master 



I agreed, the pauper was to be apprenticed. He 
was to be found in board, lodging, and washing 
by tbe master, but waa to have no wages, except 
what the master pleased to give him aa pocket- 
money. He waa to draw. At the sessions, it 
was stated by a magistrate, and assented to, tbat 
every carpet-weaver is taught the art of drawing 
aa a draw boy : the chairman left it to the opinion 
of the Court whether the contract was an imper- 
fect contract of Mprenticeahip, or of hiring and 
service, and the Court found that it was an imper- 
fect contract of apprenticeship : — Held, on a case 
slating the above facts, that the sessions were 
right. Rei v. Great Wis/iford, 489. 

Since ! W. 4, c. 18, there must be an actual 
occupation of the whole tenement by the par^ 
hiring it, in order to confer a settlemsnt by rent- 
ing a tenement : where a pauper took a measure 
consisting of two tenements, at a cent of 60/. p^- 
ablc half-yearly, and during the year's occupa- 
tion underlet three rooms to a persaa who had 
the exclusive occupation of them for three weeks, 
(or which he paid 81., and a front shop to anolb« 
person, who had tlie exclusive occupation of it for 
a week, it was held that the pauper did not gain 
a settlement. Reiv.Sl. Nkholiu,Colclietter,47, 

Quirre, whether a payment of rent by means vt 
distress on the goods of the party hiring &K 



Id. 



is sufficient to saljs^ the 1 W. 4, c. 18. 



Where a man having a leasehold interest died 
intestate, leaving the pauper and three other bods ; 
and one of tbe aonsnaving taken out letters vt 
administration, the four brothers JMtied in mort- 
gaging the estate ; and afterwards the pauper, hy 
verbal agreement only, parted with his intereetin 
the equity of redemption to one of hia brothen 
Ibr a consideration piud, and subsequently joined 
with his other hrothcca in an assignment to him : 
— Held, that the pauper parted with his interest 
in the equi^ of redemption bv the verbal agree- 
ment ; and therefore could gam no settlement bj 
nstate by virtue of a residence in the paridi where 
the estate was, after the verbal agreement, but 
liefore the assignment. Rex v. Cregrma, S3. 

Where a pauper was bound apprentice ta J. SI. 
and W. JU., two partners in Exeter, who aftef 
wards dissolved partnership, and W. M, never 
iiflerwarda interfered with tbe pauper, who con- 
tinued with J. M. and a new partner in the bn^ 
iiess at Eieter, but rerided at Tiverton, where 
ihey also carried on husmess; immediately alter 
ihe death of J. M. the pauper returned to Exeter, 
and continued in the business there, until he after- 
wards entered into an arrangement with the new 
|tartner: — HeUl, that the service in Exeter, after 
the death of J. M., was not a service with the 
fonaent of W. M., the surviving partner under 
the indenture, so as to confer a settlement in Ei- 
der. Hex V. St. Marlin, Exeter, 69. 

A residence ander an order of roqieiUMn ean< 
not be taken into the accoimt in the compiitatuiu 
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of the period of occupation, in order to gain a set- 
tlement by renting a tenement. Hex v. St. John 
at Hackney^ 39. 

An effective member of a volunteer corps in- 
rolled under the 44 Geo. 3, c. 54, was not sui juris 
so as to be competent to make a valid contract of 
hiring, to give him a settlement by hiring and 
service. Rex v. Witnesham, 43. 



POOR RATE. 

By a clause in a canal act tolls were not to be 
rated, and the company were to be rated from 
time to time for and in respect of the lands taken, 
and the warehouses and other buildings to be 
erected by the company, ** in the same proportion 
as, but not at any higher value or improved rent, 
than other lands, groimds, and buildings, lying 
near or adjacent thereto, are or shall for the time 
being be rated, and as the lands, warehouses, and 
other buildings so taken and erected would have 
been ratable in case the same had been continued 
in their former state, and not been used for the 
purposes of the said navigation:" — Heldj 1st, that 
the proper mode of laymg a poor's rate on the 
company was according to the fluctuating value of 
adjacent lands and buildings, and not according 
to their value at the time of the formation of the 
canal ; and 2dly, that the increased value is to be 
taken for the time being from whatever source it 
may arise, and not that the increase arising from 
the canal itself is to be omitted. Rex v. Mon- 
mouthshire Canal Navigation Company, 464. 

The proprietors of a river navigation formed 
under an act of parliament, are ratable to the re- 
lief of the poor in every parish through which it 
passes, in proportion to tne profits derived from 
the navigation in such parish. Rex v. Woking, 
539. 

The proprietors of a river navigation running 
through several parishes were entitled to claim a 
toll of 4«. Tlie trustees fixed the tolls at 4«. for 
the whole distance, and at different decreased rates 
for fixed portions only of the whole distance : — 
Held, that in calculating the sum at which the 
proprietors were to be rated in any one parish, the 
proportion was to be ascertained on a mileage 
calculation with respect to the whole distance as 
regards the thorough trade; and on a mileage 
calculation with respect to the distance gone over 
as regards the short trade, excluding in the latter 
case all trade in parts in which the particular 
parish was not situated. Id. 

In calculating the amount of profit, a deduction 
for the necessary repairs and expenses must be 
made, the proportion of the particular parish being 
ascertained where the repairs are equal through- 
out the whole distance, by a mileage calculation. 
Id. 

So a reasonable sum must be deducted for te- 
naDts' profits. In this case 10/. per cent, was 



allowed, that being foimd by the case to be a rea- 
sonable sum. Id. 

No deduction is to be made in respect of sums 
payable by the act of parliament as compensation 
to persons injured by the navigation, out of the 
profits of the undertaking ; such sums being only 
m the nature of rent charges, and not affecting 
the value of the occupation. Id. 

A parish consisted of several townships : some 
in one county, which always maintained their own 
poor apart from each other and from the rest of 
the parish : others, in another county, which for- 
merly maintained their poor jointly, and so con- 
tinued till 1832, when one of them obtained a 
mandamus to appoint separate overseers of the 
township. In 1816, an order was made on the 
parish at large, describing it as '' the parish of 
H. O., in the county of S.'* (the county last re- 
ferred to) and was unappealed against: — Held, 
on an appeal against an order of removal in 1834, 
from a third parish to the separated township, that 
the latter was not estopped fi'om giving evidence 
to show that the pauper was not settled in that 
particular township. Dubitante, Patteson, J. 
Rex V. Oldbury, 554. 

By an act of 6 Geo. 2, forming a company of 
proprietors of a river navigation, it was declared 
that they were not to be taxed or assessed for tlie 
same, or the profits thereof, at any place except 
S, or D, By another act, 2 Geo. 4, new cuts or 
canals, alterations and works were made ; and it 
was declared '' that all and every the provisoes, 
directions, restrictions, penalties, and forfeitures 
in the former act, respecting the boatmen, the 
owners, commanders, masters, or rulers of boats, 
keels, or vessels, or other persons em^oyed there- 
on, or passing the locks, or making obstructions 
thereon, or in any other respect relating thereto, 
or for liie benefit or protection of the said navi- 
gation, and all other powers and authorities 
therein contained, should extend and be appli- 
cable to the said new cuts or canals, alterations 
and works, as fully in every respect as if the said 
cuts, &c. had originally been part of the said 
river navigation, and had been inserted in the 
said several and respective acts : " — Held, upon 
both acts taken togemer, that lands taken for cuts 
under the latter act, were part of the river navi- 
gation, and not liable to be rated to poor rates 
elsewhere than in S. or J). Rex v. Barnby Dun, 
89. 

Where, on a question as to the rateability of 
freestone works, the sessions in a case called it a 
quarry, but stated all the facts respecting the mode 
of working, for the opinion of the Court, without 
determining the question whether it was a mine 
or not, the Court sent the case back to be re- 
heard at the sessions, saying that the question of 
mine, or no mine, is a question of fact, which the 
sessions ought to determine. Rex y. Dunsfordf 
93. 
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The metliod of working, and not ihe nature 
of tlie substance obtained, ia tlie criterion to de- 
termine Ibe quMtion of mine or no mine, so as to- 
be cxemptfrom poor rat«B. Rex v. Duniford, 93. 

AVlicre a eoal mine exteude under two parishes, 
but all the coals are raised in one, where the onlv 
shaft U, the occupier ia liable lo be rated in each 
parish, and not exclusively in that parish in which 
the coals are raised, Rtx v. FaUs/iill, 71. 

Semble, that a defect in the enumeration of 
»me of the property in a poor rate, is no ground 
for refiuing a mandamus to justices to issue a dis- 
treM warrant Jfcj v. Wihon, 407. 

Such a defect is ground of appeal. Id. 



ta the ground that the overseers have omitted 
to collect any assessment from a party who it is 
oUcEed is liable to be rated, is any answer to an 
application for&mandaniia tojtulices to enforce a 
rate on that party. Id. 

Where after a rule niai for a mandamas to jus- 
tices to issue a distress warrant for a poor rate 
bad been obtuned, a tender of the amount was 
made by a third party to the overseers and re- 
fused: — Held, that it was no ground for discharg- 
ing the rule. Id. 

On the applica^on of a summons for non-pay- 
ment of a poor rate, the overseer engaged before 
the justices to procure evidence of a beneficial 
occupation. On the hearing he failed to do so ; 
and the justices deciding against the validity of 
the rate on that ground, refiraed to issue a distress 
warrant: — Held, that without a further applica- 
tion, after stating that the occupation need not 
he beneficial, a mandanna could not be granted. 
Id. 

Seoit/e, that an occupier of land within apariah, 
to whom, on behalf of himself and the other tithe 
payers of the parish, a lease of the tithes of the 
whole parish is granted by the vicar at an annuel 
rent, the amount of which is apportioned, is liable 
to poor rate in respect of the tithes, though he 
personally has no beneficial occupation. Id. 

Where a poor-rate was made for a parish, and 
the name of a party who occupied lan^ for which 
he was rated in another parish was iiuerted after 
the rate was made, the Court refused to grant a 
mandaima to magistrates lo issue a summons and 
grant a distress warrant for non-pavment of the 
rales. Rex t. The Justices of Cardigant/iire, 
273. 

In moving for a mandamtu to an- overseer to 
deliver up books, &c. belonging to the pariah, on 
account of his having been convicted under 4 & 
5 WiU. 4, c. 7C, 8. 97, a copy of the conviction 
ought to be annexed to the afHdavita on which the 
rule is moved, Rex v, Simms, b\A. 

In debl^ on the 17 Geo. 2, c. 3, s, 2, against an 
OTcneer, for reliuing to allow impectioti of the 



rate J It is aufBcicnt to allege in the dccliiration, 
that the plaintiff is im inhabitant of the parish, 

without going on to say that he is a rated inha- 
bitant. BalcAelilor v. Uudgcs, 725. 

That statute appUes to assistant overseers, who 
have the custody of the rates, as well as ta over- 
seers, the words of the second section being re- 
ferable to the words of the iirat, where the ex- 
pressions used are, '* churchwardens, overseers, 
or other persons authorized lo take care of the 

The statute applies to old as well as modern 
rates, and to those against which the time for ap- 
pealing has elapsed, as well as subsisting rales. 

POWER. 

A power wasgiven to appoint, by " last will 
and testament in writing, or any writing pur- 
porting to be, or in the nature of a last will and 
testament, or by any codicil or codicils thereto, to 
be hy the appointor signed, scaled, and pubUshed 
in the presence of and attested by three or more 
credible witnesses." A will was made. At the 
commencement was a declaration by the testatrix 
that she did publbh and declare it to be her li^t 
will and testament. At the end, after a simitar 
declaration, it proceeded, " in witness whereof^ I 
have set my hand and seaL" Then followed hec 
name and seal, and after the word " witness," the 
names of three witnesses :—jri;W, that the wiU 
was a good execution of the power, though it was 
objected that tlie attestation ought in terms to 
have expressed that the will was executed in the 

Sesence of the witnewes. Doe d. SpUsbury r. 
urdett, 591. 



PRACTICE. 

In a case tried before the sheriff, the Court 
refused to allow a motion fur a new trial after the 
fourth day of the term, thouch the sheriff's notes 
had not been received untu the fifth day, when 
the motion was made. Aaonymoiis, 146. 



Eroni V, Fry, 185. 

Where a rule was enlarged to a subsequent 
term, an the usual terms of filing the affidavits a 
week before the term, the Court refused to hear 
affidavits filed afterwards. Turner v. Vmn'm, iBG. 

Where a defendant does not enter an appear- 
ance, and the plaintiff omits to do it for him, it is 
a nuUity ; which is not waived either by delay in 
making an application to set aside the proceedings, 
or by the defendant taking a step in the cause. 
Robartiy. Sparr, 201. 

Where a defendant pleaded by an attorney who 
was in partnership, and the partnership was after- 
wards uisscdved; and the other partner took a 
step m the cause, which the plaintiff's attorney 
Kcognixed; the Court leliiNa to wt Mtde m 



proceedinga for vrant of an otder to clianga the 
attorney. Farley v. Hebbs, 203. 

The rule of court, E. T. 41 Geo. 3, as lo filing 
and entering of record tbo comniitlttur on a juilg- 
ment, only applies to persons already in cuntody 
at the suit of other persona. Deemer v. Brooker, 
206. 

Where an arrest wag on the 29th of Jniiuarv, 
and on the lOtli of March the defendant made 
application to be dbcharged out of euBtody, on ac- 
count of irregularity in the capias :^-Iietd, it was 
not made vilhin a rcasona.ble time, as required by 
the rule of Court, 33 H. T. 2 Will. 4. Foole y. 
Dick, 201. 

It is a good excuse for not proceeding to trial 
accordmg to a percraplocy undertaking, that 
owing Co the press of business in the Court, ano- 
ther cause which was in the new trial paper, and 
would have decided the dispute, had not yet been 
argued, and which it was expected it would liave 
been when the undertaken waa given. Baron de 
Rvtxen V. Richards, 210. 

Where a defendant was under terms of rejoin- 
ing gratis, and the plaintiET signed Judgment for 
want of a rejoinder, when he might have himself 
added a timiliter, the Court set aside the judg- 
ment, but without costs. Seaton v. Scale, 210. 

On discharging a nile for judgment as in case 
of a nonsuit, where the plaintiff had become insol- 
vent, and made AH assignment of his property to 
trustees; the Court required not only a good pe- 
remptory undertaking, but also that security 
should be found for the costs. Nicholaoa r. Miltic, 
211. 

Where a verdict was taken on all the counts 
by consent, with liberty to move to enter a non- 
suit; the Court refused, after that motion had been 
discharged, to allow the defendant to confine the 
verdict to any particular counts. Marlia v. Cole- 
mun, S6. 

The Court allowed a fresh affidavit to be filed 
in support of a rule niit to set aside an award the 
day aftertherule was obtained. PeTinv. Ki/mer, 
20. 

The practice of requiring that a party obtaining 
a rule itiii is bound to take office copies of the 
affidavits of the otlier party, on showing cause, is 
not adhered to. Pitl v. Combs, 13. 

A party may make a second application lo the 
Court on the same subject, though he has not 
pud the costsof afbnnerrulenisi, which had been 
discharged. Wilton v. Chambers, 116. 

The Master, upon reference to him, may n 



Noy V. Reynolds, 14. 

The Court refused lo allow affidavita to be used 
on showing cause against a tule for a new trial, 
where (lie rule had been moved on the report 
alone without any affidavits. I^ d. Johnson t. 
Bat/tup, 270. 
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In an action commenced by writ, since the Uni- 
formity of Process Act, against two defendants, a 
verdict was found for the defendants. Judgment 
was entered up for tlie defendant in the singular 
number, and that the jikintifT should take nothing 
by bis bill, and tlie word " counts" was used in- 
stead of " issues." The Court allowed an amend- 
ment of these mistalies on payment of costs, after 
the term in which judgment was signed, and al- 
though there was a writ of error pending, upon 
which there was an assignment of other sulHitanCiel 
errors. Paddun v. Barilelt, 286. 

Wlicre a motion is made after plea to change 
the venue, it is the duty of the defendant to slate 
distinctly in hia affidavit what witnesses reside in 
the coimty into which he seeks to change the 
venue, tiiggint v. Huuteman, 218. 

Where the plaintiff knew the application would 
be made, leave was granted to change the venue 
afler issue joined. Chough the witnesses might al- 
ready be on tbeir way to attend the trial. Jonet 
v. Gee, 183. 

Quxre, whether an application to change the 
venue in a special jury case, can be granted after 
the jury are struck. Rex v. Tarpel^, 58. 

In ejectment, to try the validity of a will on 
the ground of insanity, the Court refused to enter 
a suggestion on the roll, under 3 Sit Will. 4, c. 42, 
B. 22, to change the venue from Somersetshire 
to London, on theground that the tcstatorresided 
in London at the time of his death, and thai the 
evidence of an eminent medical man living jn 
London was essential, when it appeared that the 
testator was most vjsiled and best known at his 
country estate in Somersetshire, where the will 
was made, and in which county there were also 
many wiCneases. Doe d. Baker v. Harmer, 80. 

A motion to change the venue cannot be made 
after plea, but the defendant umst wait until iasue 
is joined. Youde v. Youde, 33S. 

An attachment was granted for non-payment 
of costs, in pursuance of the master's allocatur, 
where the service was regular, except that Ibe 
party refused to take the copy of the rule and al- 
locatur, which was Ihen put under the house 
door, 'Rose v. Koaps, 213. 

An attachment against an attorney for non- 

Sayment of costs in pursuance of the master's al- 
iculur, will not be granted, unless there has been 
an absolute person^ service. Albin v. Toomer, 
215. 

Where a defendant, on being served with a 
writ of summons, took forcible possession of it 
alter a refusal to see it, and then relumed it to 
" " ^ it was no 
v. Wkilekv, 
218. 

Where a person behaved in so violent a way as 
to prevent a formal service of a rule and alio- 
caluF for payment of coats, he being aware of the 
intention to do so : — Held, sufiicient service to 
warrant an atlachmenL Wenhara v. Downs, 
216. 
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An a£Bdavit by the defendant, on taking money 
out of Court wluch had been deposited in lieu of 
bail, stating that bail had been put in, but not 
stating " in due time :" — Held sufficient. Young 
V. Maltbi/, 214. 

A plaintiff cannot be nonsuited but by his own 
consent ; and where at a trial leave was given to 
move to enter a nonsuit, and the trial proceeded, 
and the jury after a long consideration disagreed 
upon their verdict : — Heldf that the judge could 
not in the absence of the plaintiff and his counsel 
direct a nonsuit. Dewar v. Purday, 227. 

Where a jury cannot agree in their verdict, 
they may be discharged, if circumstances render 
it improper that they should continue to deli- 
berate ; but the judge cannot nonsuit the plaintiff 
without his assent. Id, 

A notice for trial on a day that was Easter 
Tuesday, held good. Chamock v. Smithj 217. 

The Court will not delay the trial of an action 
until after the trial of an indictment for perjury 
in a matter relating to the cause. Johnson v. 
Wardle, 219. 

A trial at bar will be granted on the ex officio 
application of the Attorney-General, where the 
interest of the King as Duke of Lancaster may 
come into question. Brown v. Lord Granville^ 
270. 

A writ of summons dated on Sunday is wholly 
void. Hanson v. S/utckelton, 342. 

A writ directed to the coroner need not show 
upon the face of it the reason why it is so directed. 
Baxter V, Gutch, 321. 

A suggestion of the reason for directing a writ 
to the coroner, instead of the sheriff, need not be 
made upon the roll previously to the writ being 
issued. Id, 

Where a defendant is in custody in the county 
jail at the time a ca, sa. directed to the coroner is 
issued against him, he is sufficiently charged in 
execution under that writ by its being lodged by 
the coroner, with his indorsement upon it, with 
the keeper of the jail. Id, 

Where an attorney brought an action, and the 
summons was indorsed, " This writ was issued 
by W, Y, attorney, in person, o/*, &c." — Held, 
that though not strictly according to the form 
given in the act, it was nevertheless sufficient. 
Yardly v. Jones, 332. 

A defendant being under terms to plead issu- 
ably, rejoin gratis, and take short notice of trial in 
a country cause, for slander, pleaded on the 19th 
Feb, a special justification, the replication was de 
injurid, and the issue was delivered at half-past 
seven o'clock in the evening of the 27th, with 
notice of trid for the 3d March, The cause was 
tried as an undefended cause, and a verdict was 
found for the plaintiff. The Court made absolute 
a rule for a new trial, on the ground of irregu- 
larity, directing the costs to abide the event. 
Found v. Fenfold, 323. 



The Court refbsed to disdiarge an order of a 
judge, by which time was given to the defendant 
to rejoin, until after the plaintiff had purged him- 
self from a contempt in tne non-payment of inter- 
locutory costs in the cause, although an attach- 
ment had been issued for the same contempt, but 
it had not been executed. Wenham v. Downes, 
324. 

Where the trial of a cause came on unex- 
pectedly, and one of the plaintiff's witnesses and 
both the defendant's coimsel were absent, in con- 
sequence of which the cause was struck out, the 
Court enlarged a peremptory undertaking which 
the plaintiff nad given to try the cause, but on 
the terms of the payment of the costs of the day 
and of the application. Saxon v. Swaby, 345. 

Rule calling on the directors of an insurance 
office to deliver up a policy, refused, where they 
had refused to make good a loss, and the party 
insured could not declare without it, there being 
no action pending. Ex parte Fartridge, 350. 

Countermand of notice of trial does not pre* 
vent the defendant from having judgment as in 
case of a nonsuit Dennehey v. Richardson, 367. 

After having obtained a rule for the costs of the 
day for not proceeding to trial, the defendant 
cannot, by Reg. Gen. 69, H. T. 2 W. 4, have 
judgment as in case of a nonsuit, though no ftirther 
proceeding has been taken in the cause for four 
terms. Palgrave v. Justin, 398. 

After allowance of a writ of error the plaintiff in 
error neglected to transcribe the record within the 
time limited by Reg. Gen.l 0, H. T. 4 W. 4, where- 
upon the defendant applied to the officer of the 
Court to sign judgment ot non-pros, which he was at 
liberty to do. The officer refused, and then the 
transcript was removed. The Court below after- 
wards refused to allow the defendant in error to 
sign judgment of non-pros, nunc pro tunc, though 
the fault was in the officer of the Court. Pitt v. 
Williams, 363. 

The Court refused to allow an appearance to 
be entered under the 2 W. 4, c. 39, s. 3, after a 
distringas, on an affidavit which merely stated 

fenermly that diligent inquiry had been made to 
nd the defendant, without success. The affi- 
davit should specify the places where, and the 
persons from whom, the inquiries were made. 
Copeland v. Neville, 374. 

The copy of the writ of summons must be left 
on the last of the three times of calling which are 
required in order to obtain a distringas. Anony- 
mous, 380. 

On a motion against which cause is 8ho¥m in 
the first instance, the counsel making the motion 
has the right to reply, as in an ordinary case. 
Gibson V. Winter, 463. 

A party who applies by summons to a judge, 
is not bound to draw up an order according to the 
minute of the judge made on the hearing of the 
parties. Macdougall v. , 462. 



Though (he effect of a pkintifT recovering a 
verdict will only be to make him the trustee for 
dw defendant for h«ir the amount recovered, the 
Court will not stay the proceedinga in such action 
on the paymeut of the other ualf of the aum 
sought to be recovered, but will leave the de- 
fendant to Ijjg remedy in equity. Bnrlou) and 
Wife V. Leeds, 479. 

A promisBory note ivas given by a brother to 
his two sisters jointly for 100/., each of them 
having t^arately lent bim 50^ One of the sis- 
ters mamed, and the other died ; and the brother 
took out administration to the effects of the de- 
ceased dster. An action was brought against 
him for the whole amount by the surviving sister 
and her husband :— Held, that the Court could 
not, in the exercise of au equitable jurisdiction, 
tlay the proceedings upon payment into Court 
of 5QI. Id. 

Since the rule of H. T. 4 W. 4, No. 15, it is 
not necessaiv to set out in (he issue and Niii 
jViuf record, a previous plea in abatement and 
judgment of re^^ncJeDt otulcr thereon ; the oniis- 
non to do BO is no ground for setting aside a ver- 
dict or arresting the judgment, even where the 
issue had been refused by the defendant on that 
ground. Pej/per v. W/ialley, 480. 

A pliuntiff may not, since the passing of the 
Uniformity of Process Act, sue out bailable pro- 
cess against two and declare against one only. 
Canon v. Dtnoding, 507. 

The Court will not grant a distringas where the 
three csUa have been all made on the same day. 
Crou V. Wiikins, 516. 

The writ of summons was in an action " on 
promises," and tliose words were omitted in the 
declaration, but which appeared a good declara- 
-tioD in lastimpsil : — Held, not to be on irregu- 
laris. Straugkan v. Buckle, 519. 

A copy of a writ of summons was served on a 
person oy a wrong name: — Held, that he was 
not bound to make application to set it aside. 
Hinfon V. Stevens, 521. 

A notice of declaration, in which he was 
rightly named, being afterwards served: — Held, 
he was bound to apply to a judge at chambers 
within four days. Id. 

A Sunday not heing either the first or last, is 
to be reckoned one of the four days. Id. 

A rule for judgment as in case of a nonsuit 
having been served more than seven years after 
the plaintiff's default on the London agent of the 
plaintiff's attorney, who had ceased to act for 
him, and knew nothing either of him or of the 

1)laintifi', the Court refused to make the rule abso- 
ute, but enlarged it, so as to give the defendant 
time to serve it on some other person, no delay in 
the trial being thereby incurred. Curtis v. Ta- 
bram,S23. 

Distringas granted though two of (he calk 



Tufttm-Ureet, in the county of Middlesex, is a 
sulticient description of a defendant in a writ of 
summons. Cooper v. W/ieale, 525. 

Where a rule has been discharged in the Bail 
Court, tliat fact is an answer to a similar applica- 
tion in the full Court, though there may be new 
facts staled in the affidavit, if they might have 
been brought before the Court on the first occa- 
sion. Rosselt V. Harlky, 581. 

Where at the trial of an action the judge sug- 
gests the withdrawal of a juror, and the pUiubff 
acts on the suggestion, the Giurt will slay Hie 
proceedings in a second action commenced by 
the same plaintitTfor the same cause, even where 
on the first occasion he conducted the case in 
person. Moscati v. LoKSon, 572. 

It is no excuse for tiic delay of a whole term, 
on a motion to set aside an order of a judge, that 
a person had been ill and unable to leave his 
house to make an afiidaviL Octon v. France, 
672. 

A motion to act aside a writ of summons for ir- 
regularity must be made within fourdays. Chubti 
V. Xicholion, G66. 

On a sham plea being pleaded, the Court will 
not give the plaintiff leave to sign judgment as for 
wanlofapiea. Can^r and another v. Jones, 642. 
Issue having been joined in Trinili/ Term in a 
country cause, and no notice of trial given for the 
next assizes, the defendant cannot move for judg- 
ment as in case of a nonsuit until after the follow- 
ing Spring Assizes. Doug/as v. Winn, 662. 

After several defaults in trying a cause the 
Court will enlarge a peremptory undertaking on 
the terms of the plaintiff paying the costs of the 
day. Deimelmye v. Ric/iankon, (553. 

A rule for judgment as in case of a nonsuit may 
he granted, though eight years have elapsed since 
Ihe default of the plaintiff. Cjirlis v. Tabram, 
645. 

The Court has no power to call on the assig- 
nees of an attorney who has become bankrupt, to 
deUver up title-deeds of a client which have come 
into their possession under the liaC. Ei parte 
Soi/, 669. 

The sum indorsed on the writ being above 201., 
but the sum claimed by the particulars being less, 
the Court will not discharge a rule for judgment 
as in case of a nonsuit on an underlakmg to try 
before the sheriff. Frods/iam v. Round, 6G7. 

A rule for the consolidation of several actions 
agmnst the underwriters on the same pohcy may 
be obtained before dedaration. Hollingsviorth v. 
Collinson, 691. 

After judgment of non-pros, a rule for tlie de- 
fendant to take out money deposited in lieu of 
bail is nisi only. Wild v. Rickman, 070. 

On the same motion the Court granted leave to 



(tide np a rale iwii to compate and aftermrda 
the rule abutule id the K. B. Office. Broom r. 
SliUle, 672. 



PRESUMPTION. 

In an quettioiu upon the exuteuce of life at a 
partkuUr time, the prenimpUiHi Id &TOiir of life 
mmt begovenied, and the •eight thst is to be at- 



1 the determination of 
(be question ii for a jury or the lesaioDi. Rei r. 
Barbonu, 36. 

The teuioni were juidfied in premming that a 
firct wife wai alive at the time of a secood nuT' 
Tuve of the husband, on evidence being given t^ 
a letler from her dated at Van Dieman'a Land 
twenty-five dayi before the time of the lecond 
marriage. Id. 



PRISONER.— See Ihiolveht. 
PROBATE.— See Ecclesiastical Law. 

PROHIBITION.— See Ecclesiastical Law. 

Several pleas may now be pleaded in an action 
of prohibition. Uall v. Maule, 583. 

QUARE IMPEDIT.— SeePLEAOiHc. 

RATE.— See Justices. M. 



A iewer-rate was impo«ed upon certain public 
offices in Someriel House, and its amount levied 
upon the ^nods of a person who had an office in 
that building, to which he repaired every day for 
the purpose of transacting businew, but in which 
he cud not reside. SorTieriel Houte ia drained by 
sewers of its own, but derives an indirect benefit 
from the general drainage of the neighbourbood. 
The olScer was treated as an oceupier, and held 
to be properly made liable to the rale required for 
the support of the Bewers, and the Court would 
not inquire into the question of the amount of 
the benefit. Swdy t. Wilitm, 256. 

If commisiioners of sewers have jurisdiction to 
rale a particular district, the Court will not 
minutely inquire into the way in which they have 
exercised that jurisdiction. Jd. 



REAL ACTION.— See Peactic 



REQUESTS, COURT OF. 



ceedins SI. within 47 Geo. 3, _, _. _, , 

(Blackheath Act) ; and therefore that no sugges- 
tion to deprive the tJaintifi* of costs could be en- 
tered, Mortau v. Hula, 87. 

Where a Court of Requests Act applies to de- 
fendants residing within the jurisdiction, the affi- 
davit of a defendant applying to enter a au^ee- 
tion to deprive the plaintiff ca coats, ought to show 
that the defendant was residing there at the time 
of action brought, as well as merely deacrilHUg 
him as resident there at the time of affidavit 
■worn. 1± 

If a defendant, liable to be sued in the West- 
minater Court of Requests, omits to plead die 
Statute (23 G. 2, c 27,) in bar of a suit in a su- 
perior Court, or to apply for a nonsuit at the trial, 
on the grooud that Uw claim is less than 4Dt., the 
Court will not after verdict enter a suggestion to 
deprive the plaintiff of bis coats. Ctark-v. Hamkt, 
177. 



SALE.— See Aa£Nt. 



A rignature by an auctioneer's clerk, in the 
character of witness merely to a contract for the 
sale of property, which is signed by the purchaser 
alone, is not a sufficient signing of an agreement 
or memorandum, or note thereof, I^ an agent tX 
the seller, to satisfy the Statute of Frauds. Got- 
bell V. Archer, 31. 

Qutre, whether it would have been sufficieDt, 
even if the document had shown upon the face of 
it, that the clerk had knowledge of its contents? 



clerk, which was paid o 
letter from the solicitors of the seller admittillg 
that no title could be made, and offering to relin- 
quish the purchase, and pay tbe charges of in- 
vestigating the title, do not amount to a ratifica- 
tion of an imperfect contract for the sale of pro- 
perty by auction, which was only signed by the 
purchaser and the aucljoneer's derk in the cha- 
racter of witness, so as to satisfy the Statute iff 
Frauds ; for the receipt of the money is a transac- 
tion distinct from the power to contract, and is 
within the ordinary scope of the clerk's duty ; 
and the latter, not containing any of the terms of 
the contract, cannot be connected with what had 



trover from a person who purchased them &om 
the thief by a bona fide sale, but not in market 
overt, and sold them again in market overt before 
.1. .■..-... notice ofthe felony having been 
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given whilst they were in his possession. Peer v. 
Humphrey, 28. 

Upon a sale of an interest in land by auction, 
the vendee signed a contract on the back of the 
printed particulars of sale which contained the 
conditions; but there was no signature by the 
vendors or by anyone authorized by them : — Heldj 
that a subsequent letter written by one of the 
vendors, in wliich he spoke of the sale as " our 
sale to the vendee, '^ and referred to the condi- 
tions, was, coupled with the contract, sufficient to 
satisfy the Statute of Frauds. Dobell v. Hutch- 
imon and Holdsworth, 394. 

Particulars of the sale by auction of a public- 
bouse, described the premises as being held for an 
unexpired term of years at a rent of 55/. ; and as 
comprising, amongst other things, a yard. By 
the conditions the contract was to be completed 
xm the 25th June, and any error or mistake in 
the description of the property was to be matter 
of compensation, to be fixed by arbitration. In 
fact the yard was not held under the lease, but 
under a tenancy from year to year, at a further 
rent of 10/.; the vendors, however, procured a 
lease for the same term of the yard, at an addi • 
tional rent of 8/., dated on 23d June, but not, in 
fact, executed until long after the 25th June. 
The yard was essential to the enjoyment of the 
premises : ^Htld, that this defect was not matter 
of compensation under the terms of the condi- 
tion ; but such a defect in title as justified the 
vendee in vacating the contract. Id. 

By the custom of trade in Liverpool the transfer 
of a delivery order from the vendor to the vendee 
of the goods enables the latter to go into the 
market and dispose of such goods. In a case 
where the vendee had thus disposed of part which 
had been delivered according to his order, and he 
then became bankrupt, the rest of the goods re- 
maining in the warehouse of the vendor: — Held, 
that the latter was entitled to retain them ; the 
giving of the delivery order not operating, as be- 
tween the original vendor and vendee, as a com- 
plete transfer of the goods. Toimley v. Crump, 
584. 

Goods under such circumstances are not in the 
order and disposition of the bankrupt vendee at 
the time of his bankruptcy, within the operation 
of 6 Geo. 4, c. 16, s. 72. Id. 

A person devised specific property to his son, 
and other specific property to his daughters as te- 
nants in common. The several devisees agreed to 
a sale, and both properties were sold to one person 
in several lots, partly by auction and partly by 
private contract, but each sale was subject, 
amongst others, to a condition *' that in case the 
purchaser should be let into possession before the 
payment of the purchase-money, he should be 
considered as tenant at will to the vendors, and 
pay interest after the rate of 4/. per cent, per 
annum on the amount of the purchase-money, as 
and for rent. The defendant was let into posses- 
sion : — Held, that such sale was a separate and 

VOL. I. 



distinct contract, and that a count stating it as 
one entire contract with the devisees jointly for 
the whole property, was bad :— Jfc/rf, also, the de- 
visees, havmg separate interests, could not main- 
tain a joint action for use and occupation, on the 
mere fact of the defendant having been let into pos- 
session. Quare, whether in such a case use and oc- 
cupation is maintainable at all. Fer Litiledale, J. 
Seaton v. Booth, 742. 



SCIRE FACIAS.— See Amendment. Plead- 
ing. Warrant of Attorney. 

The Court will not grant a rule absolute in the 
first instance to quash a scire facias on payment 
of costs for irregularity, on the motion of the 
party who sued it out. Ade v. Stubbs, 520. 



SEA. 

A custom for the inhabitants of a parish to take 
from a private close, which adjoins the sea, sand 
drifted there, for manure, amounts to a custom 
to take profits in alieno solo, and is bad. Bletv- 
itt V. Tregonning, 431. 



Id. 



Such a right cannot be claimed by cuatom. 



SECURITY FOR COSTS. -See Costs. 



SESSIONS.— See Mandamus. Poor, Way 

• 

Where by the practice of the sessions eight 
days' notice of appeal was required at the first 
sessions, against an order of removal, but fourteen 
days' notice of an adjourned appeal, and an appeal 
was dismissed for want of sufficient notice for the 
adjourned sessions, the Court refused to interfere 
with the practice. Bex v. The Justices of Mon- 
mouthshire, 111. 

A notice of an intended application to the ses- 
sions, under 4 & 5 W. 4, c. 76, s. 73, for an order 
on the putative father of a bastard child, must be 
given under the hands of the overseers or guar- 
dians : it lies upon them to show that proper no- 
tice was g^ven, and the objection is not waived, 
though the father appears at the sessions, and 
takes an objection to its being the next sessions, 
and does not produce the original notice served 
upon him. The King v. The Justices of Camar^ 
von shire, 324. 

By 1 & 2 W. 4, c. 34, s. 45, (the Game Act), 
an appeal is given to the sessions against any 
conviction under it, to any person aggrieved by 
such conviction, provided he give to the com- 
plainant within a certain time a notice in writing 
of such appeal and of the cause and nature there- 
of :-r- Hem, that the sessions had no power to ad- 
judicate on a matter not stated in the notice; and 
3 K 
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that they could not therefore quash a conviction 
for want of form, after a notice of appeal which 
only stated grounds of ohjection on tne merits. 
Rex V. Boultbee, 713. 



SET-OFF. 

The Court will not order costs due from one 
party to another to be set off against a sum ob- 
tained from the former by the latter, to obtain his 
liberation from an illegal arrest, but ordered by 
the Court to be repaid. Pitt v. Combs, 13. 



SHERIFF. 

See Bankrupt. Execution. Interpleader. 
Practice. Replevin. 

A mere request by a plaintiff to a sheriff to 
issue his warrant on aji. J'a, to a particular indi- 
vidual amongst his officers, does not make him a 
special bailiff so as to make him the plaintiff's 
agent. Balson v. Meggattj 659. 

The Court will not restrain a sheriff from sell- 
ing goods seized under a Ji.fa, at the instance of 
a person who claims the goods as his property. 
Harrison v. Forster, 650. 

In applying for an attachment against the she- 
riff for an insufficient return to a writ, the return 
must be brought before the Court by an office 
copy verified by affidavit. Wilton v. Chamhtrs, 
582. 

A sheriff is not bound to do execution upon a 
criminal convicted in his county, if such criminal 
is not in his custody ; unless the Court, by a spe- 
cial mandate, direct the party who has the cri- 
minal in custody, to deliver him to the sheriff, and 
order the sheriff to receive the prisoner and exe- 
cute him. Ilex v. Anirobus, 106. 

On a question whether by custom a sheriff of 
a county is exempt from the duty of executing 
criminals convicted in his county, evidence of re- 
putation is not receivable. Id. 

Nor is such evidence admissible, that by cus- 
tom the sheriffs of a city are bound to execute. 
Id. 

On the trial of an information against a sheriff 
of a county for refusing to execute a criminal, a 
warrant to a former sheriff of the same county, 
commanding him to gibbet an offender, and a 
craving by uiat sheriff of an allowance from the 
Exchequer for his expenses on that account, are 
receivable in evidence. Id. 

Quare, whether the calendar signed by the 
judge of assize can be received in evidence against 
a sheriff, without notice to produce the copy served 
on him by the clerk of the peace. Id. 

Where a sheriff has paid to the plaintiff in an 
action the debt and costs under an attachment ; 
the sheriff has no right to retain the defendant in 



custody until he is Repaid. Rimmer v. Ttimer, 
193. 

Delivery of an attachment against a sheriff to 
the managing clerk of the London agent of the 
coroner, is not sufficient to allow of an attachment 
issuing against the coroner for not returning the 
attachment. Fever v. Aubin, 332. 

A return of cepi corpus^ coupled with evidence 
of an answer received at a sheriff's office, that no 
bail-bond was executed, is evidence to go to the 
jury in an action against the sheriff for an escape. 
Neck V. Humphrey, 419. 



SHIP. 

A ship was hired by government to take out 
convicts to Van Dieman^s Land. From that place 
it sailed to Batavia, and on several other trading 
voyages. It sailed on the homeward voyage to 
England, and arrived safe at St. Helena, but was 
lost before arrival at the port of discharge, and all 
on board perished : — Held, that proof of these 
facts, and of a seaman having gone on board the 
ship in Evgland, and having been seen working 
on board at Van l)ieman*s Land, at Batavia, and 
afterwards at St. Helena, was sufficient to go to 
the jur}', as evidence to entitle the seaman to 
wages pro rata for the voyage out. Harris v. Ive, 
238. 

SLANDER.— See Costs. 

In an action for slander of an attorney, the 
judge nonsuited the plaintiff on the ground that 
the words were mere general abuse, and not of 
and concerning him in his professional character; 
and it was not insisted on at the trial that the 
question ought to be submitted to the jury ; the 
Court refrised to set aside the nonsuit and grant 
a new trial. Tomlinson v. Brittlebank, 573. 



SPEAKER'S CERTIFICATE. 
See Parliament. 

STAMP. — See Apprentice. Poor. 

A mortgage for years was given, before the 
passing of 3 G. 4, c. 117, to secure the payment 
of 150/. After the passing of that act, the mort- 
gagor and mortgagee joined in a conveyance in 
fee to a new mortgagee for 350/. The latter deed 
consisted of four skins, and had a 1/. 155. stamp 
on the first, a stamp of 21. on the second, of 2/. 
on the third, and of 1/. on the fourth : — Held, 
that these stamps were sufficient, and that such a 
mortgage is a transfer of the old mortgage as to 
the original sum, and a new mortgage as to the 
further sum advanced, within the meaning of the 
3 G. 4. Doe d. Bartlei/ v. Gray, 235. 

An architect employed on a work at a certain 
per ventage commission, by deed assigned to a 
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creditor all the commission to which he was then 
or might thereafter he entitled, upon trust to pay a 
certain other debt to another creditor, and to re- 
tain the residue towards satisfaction of his own 
debt The deed contained a power of attorney, 
and covenants to pay the debt, not to receive the 
commission or revoke the power of attorney, or do 
any act to hinder the creditor from receiving the 
commission, and the usual covenants for title : — . 
Held, that the deed was an absolute conveyance 
of the commission-money and not a mortgage : — 
Held, also, that a conveyance stamp applicable to 
the sum actually received on account of the com- 
mission-money was sufficient. Pooley v. Good- 
win, 567. 

The defendant, by a lease which was not 
stamped, demised to J. W. He afterwards, by 
an agreement stamped with a lease stamp, but 
vhich did not contain words of demise, though it 
referred to the lease, let the same premises to the 
plaintiff: — Held, that the terms of the lease were 
mcorporated in, and formed part of the agree- 
ment; and that the former was admissible in 
evidence though it was not stamped : — Held^ also, 
that both together amounted to a lease at a spe- 
cific rent, for which the defendant had a right 
to distrain. Pearce v. Cheslyn, 768. 

STATUTE. 

A Railway Act (7 G. 4, c. 49, Manchester and 
Liverpool Railway,) directed compensation to be 
assessed for damage sustained *' by any owner or 
occupier of, or person interested in lands, tene- 
ments, or hereditaments, by reason of the making 
of the railway : — Held^ that an assignee of a be- 
neficial lease had no right to claim compensation 
in respect of a probable chance which he had of 
having his lease renewed at the end of the term, 
in consequence of a promise made by his lessor 
to that effect. Rex v. The Manchester and Liver- 
pool Railway Company, 689. 



STATUTE OF FRAUDS. 
See Guarantee. Sale. 

STOLEN GOODS. See Sale. 

TAXES. 

The demand required by 43 G. 3, c. 99, s. 33, 
previously to a distress being levied for assessed 
taxes, need not be made in writing or personally 
on the party from whom they are due : it is suffi- 
cient if a demand has in fact been made, and there 
has been a refusal on the ground of inability to 
pay, or for any other cause. Rex v. Ford, 46. 

TENANTS IN COMMON. 
See Landlord and Tenant. 



TRANSIT.— See Sale. 



TRESPASS.— See Pleading. 

Where there are a series of matters complained 
of in trespass, and the plea amounts to a justifica- 
tion of all ; in order to entitle the defendant to 
a verdict, it is incumbent upon him to make out 
all the material allegations in his plea ; therefore, 
where the declaration complainea of an assault, 
putting the plaintiff out of a shop, and imprison- 
ing him in custody of a police-officer, and the 
plea was molliter manus imposttit to remove the 
plaintiff from the defendant's shop, and a justifi- 
cation of the imprisonment because the plaintiff 
had assaulted the defendant, and the assault on 
the defendant was not proved : — Held, that al- 
though without it the first part of the plea was 
sustainable, yet being a material allegation to 
maintain the plea as to the imprisonment, it was 
necessary to prove it to entitle the defendant to a 
verdict. Reece v. Taylor, 15. 

Semble, that it is not necessary to reply excess 
in every case where the allegations in a declaration 
in trespass are covered by a plea of justification ; 
but that evidence of acts consistent with the decla- 
ration, but not within the justification, may be 
given under de injuria. Id. 



TROVER.— See Interpleader. Pleading. 

To support a plea of the Statute of Limitations 
in trover, by showing a conversion more than six 
years before the action brought, the defendant 
must either prove an actual conversion in fact, or 
give evidence of a positive and absolute demand 
and refusal before that period. Philpott v. Kelly, 
134. 

The demand and refusal necessary to afford 
evidence of a conversion in trover, must be abso- 
lute and unqualified. Id, 

A pipe of wine belonging to the plaintiff was 
deposited in the defendant's cellar, and was bottled 
at a time during which there were conflicting 
claims to it by the plaintiff and the assignees of 
the party to whom it was sent, and who resided 
in the defendant's house ; by whom, or by whose 
orders the wine was bottled did not appear, though 
there was some evidence that it was likely to be 
injured from not being bottled : — Eeld, that it was 
a question for the jury, whether the act of bot- 
tling operated as a conversion : Held, also, that it 
was a question for a jury to say, under all the 
circumstances, whether tne drinking of a part of 
the wine, taken in connection with the bottling, 
amounted to a conversion ; and they having found 
that it did not, the Court refused to disturb the 
verdict. Id. 

The mere taking away and destroying a part 

of property which is in the hands of a bailee, who 

may deliver up the rest, is not a conversion of the 

whole, so as to enable the party entitled to main- 

3 k2 



tain trover for the nbole. Per Patleion, J. and 
CoUridge, J. PhUpott V. Ktlly, 134. 

A bankrupt, before his bankruplcy, contracted 
to build a aliip for the plaintiflB, according to the 
temiB of an agreement, by wbicb tbe price waa to 
be paid by instalmenis at specific periods, as the 
building proceeded, and ibe work was to be done 
under the sujierinlendence of a perron appointed 
by tbe pleintiifg. The work proceeded, and two 
of the instalments became due and were paid, end 
a sum WBB paid by anticipation on account of tbe 
third instalment to the bankrupt before his bank- 
ruptcy. Tlie assignees proceeded with the ship 
after (he bankmpte;, and Ibe plaintiffs tendered 
to them tbe remsinine instalments, according io 
tbe agreement : — Hew, ihat the plaintiffs might 
maintain trover ag^nst tbe assignees for the ship, 
when completed. Clark and another v. Spencer 
and another, 760. 



by ' . 

progress of the work, the fabric, consisting of such 
materials, was approprialtd to tbe purchaser ; and 
as soon as the lost of the necessary' materials nas 
approved and added to the ship, the fabric was 
complete, and ihe general property vested in the 
purchaser. The payment of the instalments spe- 
cifically appropriated the very ship in progress. 

lie ship was not, under the circiwstances, in 
the order and disposition of Ihe bankrupt, witliin 
the 6 G. 4,0. 16, s. 72. Id. 



TRUSTEE.— See Action. 



UNIVERSITY. 

A party was arrested under a warrant from 
the Cliancellor of the I^niversily of 0;rfo>d, out 
of the precincts of Ihe University. lie was 
brought up into this Court by habeat corput cum 
caiai : — Held, on a rule for discharging hint out 
of custody, that to justify the arrest it must be 
shown, either on affidavit or by Ihe return to the 
habem, that he was a resident member of the 
University at the time of ihv commencement of 
the suit. Pen-in V. West, 401. 

Qutre, whether an arrest can be made under 
a warrant from the Chancellor of the University 
of Oi/brd beyond the precincts of the University. 



USE AND OCCUPATION. 

Where there was an agreement in writing, 
but not under seal, to let a messuage, together 
xith full and free and exclusive licence and leave 
to hunt, hawk, course, shoot, and sport over a 



manor, and the tenant entered and was possessed 
during the ternn granted: — Held, in assumpsit 
on the agreement for the rent on demurrer to a 
plea, that not being by deed the agreement was 
void, because an incorporeal hereditament was 
agreed to be let, that the plaintiff was not enti- 
tled lo recover in respect of the actual enjoyment 
of the premises let by the defendant, of which he 
had taken possession. Bird v. HiggiTuun, 61. 

Where there has been an actual enjoyment, 
assumpsit for use and occupation lies in respect 
of incorporeal hereditaments. Id, 

Use and occupation cannot be maintained by 
the lessor of a tenancy from year lo year i^inst 
the trustees under a deed ol assignment for the 
benefit of creditors, upon an occupation by thenr 
for the purpose of disposing of the insolvent's 
property, unless they have actually occupied 8S 
tenants. How v. Kcnnett and Gough, 391. 

The question whether the acts of the trustees 
show an intention to become tenants, which was 
acted upon by the lessor, is a question for the 
jury. Id. 

It is no misdirection in such a case lo submit 
the case upon all the facts to the jury lo say whe- 
ther the acts of the trustees amounted lo a con- 
tract 10 become tenants of the premises, that is, 
whether ihey meant to become tenants, or if not, 
whether they so acted as that the lessor was in- 
duced to believe and did believe that ihey meant 
to become his tenants. Id. 



USURY. 

In a declaration for usury, the day from which 
the forbearance is to commence must be alleged, 
and proved precisely as staled, although laid un- 
der a vidfiicet ; and if a different day is proved, 
or no day at all is proved, it is not sulbcient. 
¥oi 1. Keeling, 66, 

Where usurious interest was alleged to have 
been taken on the renewal of a bill, and tbe con- 
tract to forbear and the forbearance were alleged 
to have been from the time of making the agree- 
ment for renewal until the second bill became 
due, but no evidence was given of any precise 
day on which the transaction took place : — Held, 
that the usury was not sufficiently made out. Id. 



VAGRANT. 

Under the 5 Geo. 4, c. 83, s. 14, (Vagrant 
Act,) a subsequent Court of Quarter Sessions 
have power to give efi'ect to a judgment pro- 
nounced nt a previous sessions of the same Court, 
by issuing process of execution upon a convic- 
tion as awarded nl such previous sessions. Km 
V. The Jmticei of Wartcickihirc, 18. 



__ :o the Court of Quarter Sessions 

will go, commandins them to issue such process 
of execution where there has been no delay in 
making the application, or the delay has been 
satiafaciorily accounted for. Her v. The Jvttica 
of Wanaickthire, 18. 



VARIANCE.— See Etidehce. Pleadino. 

VENDOR AND PURCHASER.— See Sale. 

VENUE.— See Pbaciice. 

VOLUNTEER.-See Pooh. 



A collector of taxes may distrain without hav- 
ing his warrant with him. Rex v. Clarke, 252. 



WARRANT OF ATTORNEY. 

Judfiment allowed to be signed on a warrant 
of attorney, on an affidavit that ihe defendant 
had been seen alive within ten days. Krell v. 

J<^, ero. 

Judgment allowed lo be signed on a warrant 
of attorney, where letters had been recently re- 
ceived from the defendant from a distance, the 
hand-writing of which was sworn to. Crtn/ v. 
Witheri, 659. 

Where the defeasance lo a warrant of attorney 
requires any thing to be done on demand, before 
judgment can be entered up, there must be an 
actual demand upon a person capable of giving 
a substantial answer; therefore a demand made 
upon an insane person is not sufficient to au- 
thorize the judgment to be entered up. The only 
remedy is by an application lo equity. Capper 
V. Dando, 11. 

A warrant of attorney was given by the de- 
fendant to the plaintiff on the Sth of June, 1824. 
The defeasance was to secure the payment of 
money on the 5th Dec, 1826; and it was stated 
that it was agreed that the plaintiET should enter 
up judgment thereon at his pleasure. Judgment 
was signed on 3rth May, 1825 -.—Held, thai no 
Kire facias was necessary to revive the judgment 
■ i Feb. im7. 



Hiscocki'v. Kemp, 384, 
Where a defendant 
Jprit, and a motion ti 
a warrant of attorney was made 
May, it was granted. Watls v. 



It is 



n alive on a3d of 

up judgment on 

■ n the arih of 

iiy, 371, 
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it, had become insane. 
Piggollv. Killiek, 518. 

Leave granted to enter up judgment on a war- 
rant of attorney where one of three plaintiffs was 
dead. Harper v. Jackson, 214. 

The Court refused to enter up judgment on a 
warrant of attorney where the attesting witness, 
an attorney of the Court, refused from malice to 
make the necessary affidavit, Millt v. M'Do- 
nmiglioo, 184. 



WARRANTY. 

Where a horse has been sold under a war- 
ranty of soundness, the seller is liable to an action 
on the warranty, if the liorse is not sound at the 
time (if sale, though the horse is not returned, 
and though the buyer suffer a considerable time 
to elapse before he complains of the unsoundness, 
or offers lo return the horse. PalleshaUv. Trait- 
Ur, 178. 

On a sale of pictures a bill of parcels of four 
pictures was given, stating them lo be Views In 
renirt,and having the word "CoWeffi;" — Held, 
that this was evidence to go to ihejury of a war- 
ranty that they were painted by that artist,' and 
that it was a correct direclion lo the jury, to de- 
sire them to consider whether the defendant in- 
tended so to warrant the pictures, or only to ex- 
press his opinion on the subject of the artist by 
whom they were painted. Power v. Barham, 
683. 



WATERCOURSE. 

Since the rule H, T. 4 W. 4, the general issue 
in case for diversion of watercourse, puts in 
issue the mere fact of diversion by the defendant, 
and admits the right in respect nf which the 
plaintiff sues ; and the word " wrongfully" in 
(he declaration has not the effect of putting tl 






lie. Frankum v. Earl ofialmouth, 1. 



WAY. 

The finding that a way is unnecessary upon 
the view of the justices, is sufficiently staled in 
an order made under the 55 0. 3, c. 68, s. 2, for 
stopping up the way in these (erms ; " We, &c., 
having upon view found, &c." Rex v . Justicet 
of Cambridgeshire, 60O. 

The view must be taken by the justices con- 
currently at the time of making the order. Id. 

But it is no objection that at the view no way 
in fact existed.it having been pi-eviously sloppe|J 
up by the owner of the adjoining land without 
legal authority. Id. 

ch an order only contains 
t the 

end, without having them as well after the di- 
rection to sell to the owner of the adjoining land 
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if he shall be willing to purchase, as in the sche- 
dule No. 18, in the 13 G. 3, c. 78. Rex v. Jus- 
tices of Cambridgeshire^ 600. 

It is no objection that the order does not con- 
tain any certificate of the sale, or direction for 
the application of the purchase money, that re- 
quisition of the 13 G. 3 being repealed by the 
55 G. 3. Id. 

It is no objection that, at the time of the 
order, the owner of the adjoining land, to whom 
the sale is to be made if he is willing, is himself 
the surveyor. Id, 

The justices have jurisdiction to stop up an 
unnecessary way, if there be a right of way, 
although there be no actual way. Id, 

QtutrCf whether, on a motion for a certiorari, 
to bring up an order of sessions confirming an 
order of justices for stopping up a way, the 
Court can entertain objections to the order 
which are not apparent on the face of it, though 
the object be to show a want of jurisdiction. Id, 

Where by an act of parliament trustees are 
authorized to make a road from one point to 
another, the making of the entire road is a con- 
dition precedent to any part becoming a high- 
way repairable by the public : therefore, where 
a portion only of the road is completed, the 
parish in which that portion is situated is not 
ix>und to repair it, although it has been used by 
the publio, to whom it is of great utility, and has 
been before many times repaired by the parish. 
Rex V. Edge Lane, 787. 

It is the same thing where the road is made 
under the authority of subsequent acts of par- 
liament, having distinct provisions and enact- 
ments for separate portions of the road, if it ap- 
pears that the one common object of them all 
was to make one continuous line of road. Id, 

Power was given by a local act to commis- 
sioners of inclosure to divide, alter, turn, or stop 
up roads, and " all roads which should not be 
set out or finally ordered and directed to be set 
out and continued as aforesaid, should be for 
ever stopped up and extinguished, and should 
be deemed and taken as part of the lands and 
grounds to be divided and allotted." Provided, 
** that no roads passing or leading through any 
of the old inclosures should be stopped up, di- 
verted, turned, or in any other way altered, 
without an order for that purpose under the 
hands and seals of two justices :" — Held, that a 
footway and a highway passing through old in- 
closures were not stopped up by the operation 
of the award, in which they were not set out 
and continued, there being no order of justices 
for the purpose: — Held, also, that highways 
passing over waste land and running into the 
highway above-mentioned, were also not stopped 
up by the effect of the award. Rex v. The Mar- 
quis of Downshire, 672. 

An order of justices made under the above 
proviso, stated that the justices having particu- 



larly viewed the public roads, and being satisfied 
that the highways, &c., intended to remain and 
be the public highways, &c., in future, had been 
continued or have been set out or properly 
found, and made safe and convenient, and that 
the roads and footway thereinafter described 
were unnecessary to be continued, did order them 
to be stopped up and extinguished : — Held, that 
the order did not sufficiently show that the pro- 
ceeding took place on the view of the justices ; 
and therefore that the roads were not in point of 
law extinguished : — Held, also, that the roads 
leading into them were also not stopped up by 
the order. Id, 

Issue joined on a general traverse under 
2 and 3 Will. 4, c. 71, of a right of way enjoyed 
as of right for forty years : — Held, that evidence 
of a parol agreement for permission to use the 
way on payment of a sum of money, made 
within the forty years, was admissible on this 
issue. Tickle v. Brown, 769. 

A deed or agreement in writing, showing the 
origin of a right claimed, need only be specially 
pleaded under 2 and 3 Will. 4, c. 71,s. 5, when 
the deed or agreement was made before the com- 
mencement of the period of years for which the 
right is claimed. Id, 

The notice of appeal required by 55 Geo. 8, 
c. 68, s. 3, against an order for stopping up a 
highway, sufficiently shows the party giving it to 
be the party aggrieved by the order, if it states 
that he will be materially injured and aggrieved 
by being compelled to go a much greater dis- 
tance to the next market town from his resi- 
dence than he would if the road were put and 
kept in a state of repair. Rex v. William Adey, 
42. 

A charter granted by the Crown, exempting 
the tenants of the demesne lands in a certain 
manor from the payment of chimagium or road 
money, is no excuse for the non-performance of 
statute duty on the highways. Rex v. Siviter, 



WITNESS. 

On a rule for an attachment for not obeying 
a subpcena to attend as a witness, it must ap- 
pear that the party was called in Court on his 
subpana. It is sufficient excuse that he was too 
ill to attend. In re Jacobs, 123. 

On a motion for an attachment against a wit- 
ness for not obeying a subpcena : — Held, no ex- 
cuse that the witness would have been in time, 
if a previous cause on the list had not unex- 
pectedly gone off. Nor that another person 
had answered for him, and would have fetched 
him in a few minutes. In re Fenn, 200. 

A rule nisi was granted for a habeas corpus ad 
testificandum to bring up a prisoner, in custody on 
the commitment of a magistrate, to give evidence 
before an election committee of the House of 
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Commons; but the Court intimated doubts as to 
the power of making it absolute. In re John 
Pilgrim, 319. 

The Court has no power to compel a person 
to appear and give evidence before the Master. 
M'bovgal V. Nivhol, 341. 

A commission to examine witnesses abroad 
may be granted under the 1 W. 4, c. 22, without 
the usual clause requiring the commissioners to 



take an oath, if circumstances be shown which 
make it appear that the commission will be in- 
operative unless that clause be omitted. Clay v. 
Stephenson, 409. 



WRIT.— See Practice. 



WRIT OF RIGHT— See Practice. 
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